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Dear

Request Under Freedom of Information Act 2000

Thank you for requesting information under the Freedom of Information Act 2000.

Request

Dear Medical Director/Director of Human Resources

As you are aware Maintaining High Professional Standards framework (hereinafter referred to as
MHPS) sets out the process for all NHS employers to follow in handling concerns about the conduct,
performance, and health of medical and dental staff.

| am writing to you to request specific information under the Freedom of Information Act regarding
concerns the BMA have that medical and dental staff from an ethnic minority background are more
likely to be subjected by employers to a MHPS process.

In order that we may explore this further and consider next steps, we do require specific information
pertaining to this and therefore, are requesting that you provide the following information:

1. Please confirm has your Trust adopted the Just Learning Culture in handling of concerns
following receipt of Dido Harding’s letter that was sent to all Chairs and Chief Executives of
NHS Trusts and NHS Foundation Trusts dated 23 May 2019.

2.Does your MHPS Procedure set out an informal process to deal with concerns pertaining to
conduct/ capability of medical and dental staff, if so please provide details.

3.Please provide details of what training and support is provided by your Trust to Case
Investigators and Case Managers when dealing with MHPS cases.

4.Please can you confirm if your Trust has a Decision-Making Group and if so please can you
confirm who sits on this group/how this is constituted and its remit?

Please provide a breakdown of the requested information below for the period from May 2019
to date:

5. The number of cases of medical and dental staff that were handled and resolved via a Just
Culture approach and informal process.

6. The number of cases of medical and dental staff that were subjected to a formal MHPS
investigation.
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7. The number of medical and dental staff that have been formally excluded under MHPS and
the duration of the exclusion.

8. Where medical and dental staff have been formally excluded under MHPS please provide a
breakdown of whether this was on grounds of a) a need to protect the interests of patients or
other staff pending the outcome of a full investigation, and/or b) the presence of the
practitioner in the workplace was likely to impede the gathering of evidence during the
investigation?

Response

1. Please confirm has your Trust adopted the Just Learning Culture in handling of concerns
following receipt of Dido Harding’s letter that was sent to all Chairs and Chief Executives of
NHS Trusts and NHS Foundation Trusts dated 23 May 2019.

Yes confirmed.

2. Does your MHPS Procedure set out an informal process to deal with concerns pertaining to
conduct/ capability of medical and dental staff, if so, please provide details.

Yes, please see policy attached.

3. Please provide details of what training and support is provided by your Trust to Case
Investigators and Case Managers when dealing with MHPS cases.

The Trust uses NHS Resolution for training.

4. Please can you confirm if your Trust has a Decision-Making Group and if so, please can you
confirm who sits on this group/how this is constituted and its remit? Please provide a
breakdown of the requested information below for the period from May 2019 to date:

Yes, Medical Concerns is the Decision-Making Group —terms of reference within the
policy as an appendix. Note this is currently being reviewed.

5. The number of cases of medical and dental staff that were handled and resolved via a Just
Culture approach and informal process.

67

6. The number of cases of medical and dental staff that were subjected to a formal MHPS
investigation.
43

7. The number of medical and dental staff that have been formally excluded under MHPS and the
duration of the exclusion.

As per NHS Digital rules the Trust does not publish numbers lower than 5 as this could
lead to the identification of the persons involved and cause distress to Families or
Friends. The number of medical and dental staff that have been formally excluded under
MHPS and the duration of the exclusion requested is less than 5, therefore Exemption
Section 40(2) of the Freedom of Information Act is applied.

8. Where medical and dental staff have been formally excluded under MHPS please provide a
breakdown of whether this was on grounds of a) a need to protect the interests of patients or
other staff pending the outcome of a full investigation, and/or b) the presence of the practitioner
in the workplace was likely to impede the gathering of evidence during the investigation.

N/A
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If you are dissatisfied with our response, you have the right to appeal in line with guidance from the
Information Commissioner. In the first instance you may contact the Information Governance Manager
of the Trust.

Information Governance Manager
Trust Headquarters

Russell’'s Hall Hospital

Dudley

West Midlands

DY1 2HQ

Email: dgft.dpo@nhs.net

Should you disagree with the contents of our response to your appeal, you have the right to appeal to
the Information Commissioners Office at.

Information Commissioners Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF

Tel: 0303 123 1113
WWW.ic0.0rg.uk

If you require further clarification, please do not hesitate to contact us.

Yours sincerely

Freedom of Information Team
The Dudley Group NHS Foundation Trust
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A translation service is available for this document. The Interpretation/Translation Policy, Guidance for
Staff is located on the intranet under Trust-wide Policies.
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THE DUDLEY GROUP NHS FOUNDATION TRUST

MANAGEMENT OF CONDUCT AND CAPABILITY FOR MEDICAL AND DENTAL STAFF
POLICY

GUIDING PRINCIPLES:

When dealing with concerns raised in relation to medical and dental staff the following
principles must be applied:

e Patients must be protected.

e Clinicians too must be safeguarded.

e All action must be based on reliable evidence.

e The process must be clearly defined and open to scrutiny.
e The process should demonstrate equality and fairness.

e All information must be safeguarded.

e Support must be provided to all those involved.

PROCESS FLOW CHARTS

Flow charts for the Management of Professional Conduct and Capability for Medical and
Dental Staff. The purpose of the flowcharts is to guide the user through the policy;

¢ Allegation of concern(s) process flow chart — Immediate Actions.
¢ Initial Investigation process flow chart (1 — 28 days).

In addition, at any stage of the handling of a case consideration should be given to the
involvement of the Practitioner Performance Advice (PPA).
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Allegation of concern(s) process flow chart

Initial Concern Identified

J

Medical line manager to consider the seriousness of the concerns and if appropriate
discuss with one or more of the below:

The practitioner (who may be able to provide a reasonable explanation of the
situation)

The Clinical Service Lead/Clinical Director

Deputy Medical Director/ Medical Director

Human Resources

Medical line manager to conduct preliminary fact finding and to ensure the practitioner is
kept informed. The immediate response should consider:

Use the Just Culture Guide

https://improvement.nhs.uk/documents/2490/NHS 0932 JC Poster A3.pdf
What immediate action is required?

Is there enough information to resolve this concern? If not gather the information
to clarify the concern

Consider whether Refer to Medical Director and/or Medical Concerns Decision

Making Group for support

Ensure the reporter of the concerns is kept informed and supported (Appendix 5)
The medical line manager can make the decision to provide remedial supportive
action

The practitioner must be kept informed at all stages and steps must be taken to

ensure the practitioner is fully supported.

v

v v

No Substance to Remedial supportive action Medical Concerns
allegation/ wider ¢ > That may include: N Decision Making Group to
learning e Supervision support decision making

!

for remedial supportive
action and for initial
investigation process

e Mentoring
e Team facilitation
¢ Mediation

e PPA advice \l,
Practitioner to ¢ Referral to Occupational Initial Investigation
be informed and Health Procesg
to be. gonfirmed < e Behavioural agreement (Timeframe 1 — 28 days)
in writing with e Training Follow initial investigation
copy placed on flowchart
file.

v

A further review

should be diarised in

6/8 weeks to ensure

the practitioner is

fully supported. Page 4 of 65
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Initial investigation process flow chart (1 — 28 days)

Initial investigation process flow chart (1 — 28 days)
The practitioner must be kept informed at all stages and steps must be taken to ensure the
practitioner is fully supported.

Refer to Medical Director/ Medical Concerns Decision Making Group.

Consult with HR

Seek support and guidance from PPA

Consider need for immediate exclusion or restriction

Assess the severity of the concern

Chief Executive to ensure Case Manager (CM) is appointed

MD is either CM or appoints another CM

Chair of Trust Board designates Non-Executive Director (NED) to oversee the case

v

CM consults with Human Resources (HR), Medical Director (MD) and PPA as to:

Nature and seriousness of concerns

Any need for immediate exclusion or restriction of practice considered

Informal or formal procedure

Support Practitioner - Ensure they are informed and supported (Appendix 5)
Consider remediation, rehabilitation or re-skilling

If Practitioner is in training, CM consults Postgraduate Dean and concerns are initially
considered as training issues or the Lead Employer if a GP Trainee

v

Category of concern
e Conduct | e Capability | e Health

Or a combination of these concerns

v

Level of Concern
The practitioner must be kept informed at all stages and steps must be taken to ensure the practitioner is fully

supported.
\ \/ \/ \’
No case Minor Serious Concern — a concern that Potential
to Misconduct or arises from any aspect of the Gross
answer low level practitioner’s performance or conduct Misconduct
capability which: _
e Poses a threat or potential threat to
\l/ patient safety
e Exposes services to financial or
Non — MHSP Process substantial risk
COH.S'IdefI’ remedlatlpn, e Seriously undermines the reputation or
Record outcome on file « Is working outside of acceptable
practices, guidelines or standards
(including Trust Values and Behaviours)
\2
v \
Informal Process Formal Process
\Z
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1.6

1.7

INTRODUCTION

The Dudley Group NHS Foundation Trust is committed to ensuring that concerns in
relation to the conduct and capability of doctors and dentists are dealt with in a fair
and consistent manner, in line with the national framework “Maintaining High
Professional Standards in the Modern NHS” issued under the direction of the
Secretary of State for Health on 11 February 2005. This is an agreement between
The Dudley Group NHS Foundation Trust and the Joint Local Negotiating Committee
(JLNC) outlining the employer’s procedure for handling concerns about doctors’ and
dentists’ conduct and capability.

The Trust, recognising the honesty and integrity of its staff, believes that personal
and professional conduct should be largely self-regulated. The Trust accepts that
breaches of the rules of conduct and standards of performance will occur from time
to time. The Trust expects to deal with these breaches firmly but with sensitivity.
Breaches should, wherever appropriate, be dealt with informally in the first instance.
A number of mechanisms exist for potential problems to be addressed by the medical
and dental profession at an early stage on a colleague-to colleague basis.

The Trust is committed to using a Human Factors approach to patient safety
incidents. The vast majority of people who work in health and social care want to
provide the very best care they can, but sometimes things do not go as expected or
planned.

Despite best individual efforts, staff training and the use of technology, mistakes will
happen. To learn from these events, we can look at why those mistakes happened

and, using a human factors approach, we can prevent not only that particular event
happening again, but also other similar events happening in the future.

This policy and procedure applies to all doctors and dentists (referred to as the
“practitioners”) employed by the Trust. These procedures supersede all previous
Trust and Department of Health procedures including HC90 (9), HC (82)13, HSC
(94)49 and HM (61)112 in respect of their application to practitioners employed by
the Trust.

The policy provides comprehensive steps and principles for dealing with concerns
raised regarding doctors and dentists and to enable prompt and appropriate action to
be taken in the interests of patients, staff and the practitioner.

This policy applies to all medical and dental staff, including consultants, doctors and
dentists in training and other non-training grade staff employed by the Trust e.g.
salaried GPs and GPs employed on a sessional basis and has been designed to give
consistent and fair treatment to all. Where formal disciplinary action is used, it should
emphasise and encourage improved standards of performance/conduct. It is not a
means of punishment.

Agency and bank locum medical and dental staff are not subject to this policy as they
are not directly employed by the Trust.

Practitioners who are subject to the formal procedures in this document will be
provided with a summary of rights (Appendix 4). At any stage of this process — or
subsequent disciplinary action - the practitioner may be accompanied in any interview

Page 6 of 65

Management of Conduct and Capability Policy for Medical and Dental Staff Policy May 2024



1.8

1.9

1.10

2.1

or hearing. In addition to statutory rights under the Employment Act 1999, the
companion may be another employee of the NHS body, an official or representative
of the British Medical Association [or any other recognised trade union], British Dental
Association or a defence organisation, or work colleague, a friend, partner or spouse.
The companion may be legally qualified but they will not be acting in a legal capacity.

It should be noted that different rights apply in processes administered by other
agencies (for example police and the Counter Fraud Service). The procedures
operated by these agencies are governed by legislation over which the Trust has no
control.

It is recognised that it may be appropriate on occasions, after consideration by

the Medical Director (MD), Human Resources or Chief Executive (CE), to inform the
General Medical Council (GMC), General Dental Council (GDC), Practitioner
Performance Advice (PPA) and other outside agencies about issues dealt with under
these procedures.

A commitment to equality, diversity, and inclusion is fundamental to the core values
of Dudley Group NHS Foundation Trust. We want everyone to feel safe and valued
and that they belong. Everyone must feel respected, included, and treated fairly so
they are confident to be themselves at work and develop their skills as part of a great
team.

We are strongly committed to actions that build an inclusive environment where
opportunities are open, diversity is valued, and everybody can reach their full
potential without fear of harassment, prejudice, or discrimination. We want to make
clear that as an NHS organisation, we will not tolerate unacceptable behaviour,
including bullying, harassment, victimisation, discrimination, or violence based on any
protected characteristic. It will be taken seriously and handled appropriately under
relevant policies and procedures.

We further declare our commitment to working alongside our staff networks to
become an anti-discrimination organisation, for further details please click the
following link: Anti-discrimination - The Dudley Group NHS Foundation Trust

(dgft.nhs.uk)

If you have experienced bullying, harassment, victimisation, discrimination, or
violence, you must report it. How To Report

STATEMENT OF INTENT/PURPOSE

This policy is taken from the national framework developed by the Department of
Health, the NHS Confederation, the British Medical Association and the British Dental
Association and applies to the NHS in England. It covers:

e action to be taken when a concern about a doctor or dentist first arises

e procedures for considering whether there need to be restrictions placed on a
post, a doctor or dentist’s practice or exclusion is considered necessary

e guidance on disciplinary procedures and conduct hearings

e procedures for dealing with issues of capability

e arrangements for handling concerns about a practitioner’s health.
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2.2

2.3

2.4

2.5

2.6

2.7

3

This process covers matters on clinical performance, capability and professional
misconduct. Matters of personal misconduct will be dealt with under the Trust’s
standard disciplinary procedure.

The policy applies to all Medical and Dental staff employed by the Trust. Whilst this
policy can be applied to honorary Consultant staff, it is normally the case that the
employing organisation will inherit and manage the process, in conjunction with the
Trust that had the honorary contract.

This policy is intended to encourage and support doctors and dentists in achieving
and maintaining high professional standards. It has been devised to reflect the
framework set out in HSC2003/012 “Maintaining High Professional Standards in the
Modern NHS”.

The management of performance is a continuous process which is intended to
identify problems. Numerous ways now exist in which concerns about a practitioner's
performance can be identified; through which remedial and supportive action can be
quickly taken before problems become serious or patients harmed; and which need
not necessarily require formal investigation or the resort to disciplinary procedures.

Concerns about a doctor or dentist's conduct or capability can come to light in a wide
variety of ways, for example:

e concerns expressed by other NHS professionals, health care managers,
students and non-clinical staff

¢ review of performance against job plans, annual appraisal, revalidation

e monitoring of data on performance and quality of care

¢ clinical governance, clinical audit and other quality improvement activities

e complaints about care by patients or relatives of patients

¢ information from the regulatory bodies

¢ litigation following allegations of negligence

¢ information from the police or coroner

e court judgements.

Where there is an allegation of misconduct or concern raised regarding performance
in relation to a doctor in training, then the Director of Medical Education should be
informed so that the Postgraduate Dean at Health Education England can be notified
to ensure their involvement from the outset. Concerns about the capability of doctors
and dentists in training should be considered initially as training issues.

Unfounded and malicious allegations can cause lasting damage to a doctor's
reputation and career prospects. Therefore all allegations, including those made by
relatives of patients or concerns raised by colleagues, must be properly investigated
to verify the facts so that the allegations can be shown to be true or false. It therefore
follows that careful judgement is required to apply the following processes.

DEFINITIONS

Conduct Where the conduct or behaviour of a doctor or dentist:

(1 falls below that expected as set out in GMC Good Medical Practice
(2013) as amended,
http://www.gmc-uk.org/guidance/good_medical _practice.asp and/or
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[ is not consistent with the Trust’s value and behaviours

Capability

Where there is evidence of clinical practice outside that which is regarded
as ‘standard and acceptable’ by a body of specialty opinion, e.g. NICE,
and/or has implications for patient safety.

Opinion can be drawn from both internal sources, e.g. colleagues within
the specialty, and external sources (particularly when there might be
conflict of interest) such as clinicians from the same specialty working in
other Trusts or Royal Colleges.

Continuous
Professional
Development

Encouraging practitioners to maintain skills and knowledge through
processes, including appraisal and revalidation.

Practitioner
Performance
Advice
(formerly
National
Clinical
Assessment
Service, NCAS)

the

Practitioner Performance Advice (formerly the National Clinical
Assessment Service - NCAS) is now a service delivered by NHS
Resolution under the common purpose to provide expertise to the NHS on
resolving concerns fairly, share from learning for improvement and
preserve resources for patient care. The PPA provides a range of core
services to NHS organisations such as advice, assessment and
intervention training courses and other expert services.

NHS England &
NHS

Now incorporates the former National Patient Safety Agency (NSPA)
which leads and contributes to improved safe patient care by informing,

Improvement supporting and influencing the health sector.

(NHSEI)

Root Cause | Examining causes of failure in standards of care — often problems are due
Analysis to weaknesses in systems as opposed to the fault of an individual.

Human Factors

Human Factors principles should be applied in the identification,
assessment and management of patient safety concerns, and in the
analysis of incidents to identify learning and corrective actions.

Medical
Concerns
Decision
Making Group

A decision making group to manage the interface between the business
units and Medical Director. This group will consist of:
e Medical Director/Deputy Medical Director

e Chiefs of Service (Directorates)
¢ Human Resources

Just Culture
Guide

Just Culture Guide

The Just Culture approach supports consistent, constructive and fair
evaluation of the actions of staff involved in patient safety incidents. All
practitioners are fallible and mistakes and errors will be made. The Just
Culture Approach (Appendix 7) provides a clear framework to assess
whether a patient safety incident requires specific individual investigation
and support, or identifies an organisational issue that requires wider
actions. This approach protects staff and patients by ensuring that wider
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patient safety issues are addressed as organisational, rather than as
individual issues.

The Just Culture Guide can be used at any point of the investigation, and
may need to be revisited if more information becomes available.

e https://improvement.nhs.uk/documents/2490/NHS 0932 JC Poster A3.pdf

Alert Letter An Alert may be issued to prevent or avoid unexpected or avoidable
death, harm or injury to patient, carer, staff or visitor, or in order to
prevent fraud. Alerts can be cascaded throughout the NHS, and are
directed, on a necessary and proportionate bases, to any relevant team
within (or outside) NHS England. When Alerts are sent to relevant
people they may include action to be taken, or raise awareness of
potential harm to which staff need to be aware.

4 DUTIES (RESPONSIBILITIES)
4.1 TRUST BOARD AND DESIGNATED MEMBER

Board members may be required to sit as members of a disciplinary or appeal panel.
Therefore, information given to the Board should only be sufficient to enable the
Board to satisfy itself that the policy is being followed. Only the designated Board
member should be involved to any significant degree in each review.

The Board is responsible for designating one of its non-executive members as a
“designated Board member" under this policy.

The Trust Board is responsible for:

e ensuring these procedures are established and followed
e ensuring the proper corporate governance of the organisation

e Designating one of its non-executive directors (NED) members as the
“Designated Board Member” when a serious concern arises.

The Board must be informed about any exclusion at the earliest opportunity. The
Board has a responsibility to ensure that the organisation's internal procedures are
being followed. Therefore:

e asummary of the progress of each case at the end of each period of exclusion
will be provided to the Board, demonstrating that procedures are being
correctly followed and that all reasonable efforts are being made to bring the
situation to an end as quickly as possible

e a quarterly statistical summary, showing all exclusions with their duration and
number of times the exclusion has been reviewed and extended, will be
provided with a copy sent to NHS Improvement.

4.2 CHIEF EXECUTIVE OFFICER
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The Chief Executive has ultimate accountability for the Trust's Disciplinary and
Management of Performance for Medical and Dental Staff Policy. Operational
responsibility is delegated to the Medical Director.

4.3 MEDICAL DIRECTOR

The Chief Executive has ultimate accountability for the Trust's Disciplinary and
Management of Performance for Medical and Dental Staff Policy. Operational
responsibility is delegated to the Medical Director.

The Medical Director is responsible for:

e the practical implementation of this policy ensuring that cases of individual
conduct and capability are managed fairly and promptly

e deciding on the category and level of concern (involving Medical Concerns
Decision Making Group (MCDMG) as appropriate)

¢ deciding on the course of action required and who else to involve, e.g.:
- convening a meeting, as appropriate, of the MCDMG group to discuss the
Issues or

- commissioning a fact finding process, the aim of which is to gather enough
information to help inform and rationalise whether the issue can be dealt
with informally or needs to be addressed via the formal procedure

e recording the decision whether or not to investigate when not the case manager,
appointing a case manager and/or case investigator (via the Medical Concerns
Decision Making Group (MCDMG) as appropriate)

e The Medical Director will act as the case manager in cases involving clinical
directors and consultants or will delegate this role to a senior clinical manager

e agreeing/writing the terms of reference for an investigation or delegating this to
the case manager (Appendix 6)

e considering practice restriction/exclusion, to ensure that exclusion from work is
done only where absolutely necessary, and that exclusion periods are kept to a
minimum

o referral to the regulator, involvement of other external agencies, duty of candour,
discussion with PPA, immediate health intervention, support of the individual,
including through professional representation and OH support, and confidentiality

e considering the result of the investigation report and recommending any further
action to the Chief People Officer on conclusion of the investigation.
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4.4

4.5

DESIGNATED BOARD MEMBER (NED)

Designated Board Member is a non-executive director of the Trust who ensures that
the processes set out in these guidelines are being followed but does not make
decisions on any issues such as whether to exclude from work. The designated Board
Member must also ensure, amongst other matters, that the process and time frames
for investigation or exclusion are consistent with the principles of Article 6 of the
European Convention on Human Rights (the right to a fair trial)

They:

e Receive regular reports from the case managers on the number, progress and
outcome of investigations and exclusions of medical practitioners

e Oversee the cases, to ensure that the investigation is being carried out
promptly and in accordance with these guidelines. A summary of the progress
of each case will be provided, demonstrating that policies are being correctly
followed, and that all reasonable efforts are being made to resolve the situation
as quickly as possible

e Act as a point of contact for the practitioner, making themselves available after
due notice if the practitioner has significant concerns about the progress of the
investigation or any exclusion from work.

CASE MANAGER

The following are authorised by the Trust to act as case managers:
e The Medical Director

e Deputy Medical Director

e An appropriate Clinical Director appointed by the Medical Director (in a case
not involving a Consultant)

¢ Any Medical Director or Clinical Director not employed by the Trust who has
been requested to undertake this role by the Chief Executive of the Trust.

The case manager must be experienced and/or appropriately trained and has the
responsibility for overseeing investigations into concerns about a practitioner. Their
duties are to:

On first hearing about these concerns needing to decide whether they should be
formally investigated.

Ensuring the practitioner must be notified in writing at the commencement of any and
every formal investigation into their conduct or capability

Consider (usually with the Chief People Officer and Chief Executive) whether to

immediately restrict a practitioner’s duties or exclude him/her from work or take some
other form of protective action.
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e Monitor the investigation timescales, with a view to the investigation being completed
within a 3-month period, unless there is a valid reason for the investigation to extend
past this point.

e Upon receipt of the case investigator's report consider whether a formal procedure
should be started (for instance a disciplinary hearing). At this stage, they will also
consider whether any immediate restrictions or exclusion should be continued.

e Review any exclusion and determine whether it should be continued.

e Prepare reports on each exclusion before the end of each four week exclusion period
and ensure these are submitted to the Non-executive Director.

e Liaise with and seek the advice of the Practitioner Performance Advisory Service
(PPS — Formerly NCAS) as set out in this policy.

4.6 CASE INVESTIGATOR
The following are authorised by the Trust to act as case investigators:

¢ Clinical and Non-Clinical Directors

e General Managers

e Operational Service Managers

e Heads of Department
This list is not exhaustive and the Trust can authorise an individual not within the list
as a case investigator if deemed appropriate. The case investigator must be
experienced and/or appropriately trained and will be given appropriate time to
complete the investigation.

The case investigator is the person who is responsible for carrying out a formal
investigation into concern(s) about a practitioner. They:

e Must carry out a proper and thorough investigation into the concerns.

¢ Involve an appropriately qualified clinician to investigate clinical concerns if they
have such qualifications.

e Ensure that appropriate witnesses are interviewed and evidence reviewed.
e Ensure that any evidence gathered is carefully and accurately documented.

e Ensure the investigation is completed within a 3 month period, unless there is a
valid reason for the investigation to extend past this point.

e Keep a written record of the investigation, the conclusions reached and the course
of action agreed with the Medical Director and Chief People Officer.
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4.7

4.8

o Meet with the practitioner in question to understand the practitioner’s case.

e Prepare areport at the conclusion of the investigation providing the case manager
with enough information to decide how to take it forward.

e Provide updates and assistance to the Designated Board Member on the progress
of the investigation.

e Provide factual information to assist the case manager in their review of any
exclusion.

e Ensure adequate safeguards for confidentiality.

CLINICAL ADVISER

The Clinical Adviser is the person who provides clinical advice and guidance to the
case investigator if relevant where clinical issues arise. They will have appropriate
specialist skills to advise. Where no such person is available or is precluded from
advising (for instance if they raise the concern) the Trust will seek to identify a person
outside its employment to advise.

MEDICAL / DENTAL MANAGERS

Managers must ensure that their staff know the standards of work and conduct
required, that adequate training is given, and that staff are kept informed of their
progress in meeting the required standards. Managers should also ensure that staff
receive regular 1:1 meetings and a performance review.

Clinical Line Managers are responsible for:

e Ensuring practitioners are aware of the standards of conduct expected of them

e Providing help and support to assist their staff in achieving and maintaining these
standards

e Carrying out the initial fact-finding process, to identify the nature of the problem
or concern, and to assess the seriousness of the issue and whether or not it can
be resolved informally

e To ensure that practitioners are supported through the process, and given an
opportunity to give their own account of the concern at the earliest possible stage

e Ensuring that the practitioner is kept informed of any allegations, and is informed
of the outcome of the initial fact-finding process

e Ensuring that the reporter is informed of the outcome of the fact-finding process

e Promptly dealing with issues of minor misconduct or poor performance

e Ensuring the Medical Director is promptly made aware of any issues of
misconduct or poor performance, requiring their attention, as appropriate

e Ensuring any concern related to patient safety is acted on immediately within a
clinical  framework, including Duty of Candour and informing
commissioners/HLRO/NHSI as appropriate
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4.9 ROLE OF THE MEDICAL CONCERNS DESCISION MAKING GROUP (MCDMG)

The Medical Concerns Decision Making Group, chaired by the Medical Director or their
appointed deputy, will be convened to discuss and advise the Medical Director about
the approach to be adopted in a specific case.

Membership will vary dependent upon the issue and the specialty involved but could
include:

Medical Director

Deputy Medical Director

Human Resources Representative
Chiefs of Service

Where appropriate it could also include:

Relevant Clinical Director
Safeguarding
Occupational Health

All formal investigations into medical and dental staff, and all decisions for exclusions
should be discussed within this group, and these decisions should not be taken in
isolation

The Terms of Reference for this group are enclosed at Appendix 1

4.10 STAFF

All Medical and Dental staff need to be aware of the standards of work and conduct
required of them and to work with managers in the application of this policy.

Every doctor has a professional duty to maintain their fitness to practise. This includes
the duty to be proactive about raising a concern about their practice, to acknowledge
a concern if one is raised and to engage constructively with steps to address it.

All staff are responsible for:

raising concerns where they believe that patient safety or care is being
compromised (see also the Trust’s Policy on ‘Freedom to Speak Up: Raising
Concerns Policy)

reporting concerns about a doctor’s conduct or capability

attending any meetings as requested by an investigating officer and
participating fully in an investigation process

giving a full account of the circumstances of any case during an investigation
and disciplinary or capability hearing

Attending and engaging in disciplinary and capability hearing and any appeal in
accordance with policy and process
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411

HUMAN RESOURCES
The Human Resources Department will:

e Provide advice to both staff and managers at any stage in the procedure
e Be responsible for monitoring and advising to ensure that disciplinary decisions
are consistent and fair

e Review the policy in light of changes

5 PROCEDURE

5.1

5.1.1

5.1.2

5.1.3

INITIAL PROCEDURE

As a general principle, it is expected that the immediate clinical line manager of the
practitioner will deal with issues of minor misconduct or performance (if necessary
with HR support) without resort to the Medical Director (MD). In such circumstances,
it may or may not be appropriate for the MD to be informed of the outcome. If a Line
Manager is in any doubt, they should err on the side of caution and report it to the
Medical Director.

Unfounded and malicious allegations can cause lasting damage to a practitioner’s
reputation and career prospects. Therefore, all allegations, including those made by
patients and relatives, and concerns raised by colleagues, must first be investigated
to verify the facts, and careful judgement is required to follow these processes.

FACT FINDING PROCESS

The aim of this process is to gather enough information to identify the nature of the
concern, whether it has any substance, and to help inform and rationalise whether
the issue can be dealt with informally or needs to be addressed via the formal
procedure.

This process will normally involve the Line Manager establishing the immediate facts
surrounding the complaint/concern. This should start with a first-hand account from
the practitioner, who should be fully informed of the concern before being asked to
comment. This process can include any documentary records such as timesheets,
written statements from the member of staff who raised the concern and any other
witnesses. At this stage all readily available information should be sourced and
considered.

This will not involve inviting individuals to formal meetings as this would be part of
any subsequent investigation process if required.

The individual whom the complaint is the subject must be informed and advised that
a complaint/concern has been received and that a fact finding process to establish
the immediate facts surrounding the case is being undertaken. There are only a very
few circumstances where this might not be appropriate, for example where a concern
involves potential fraud or criminal investigation, or where it is immediately apparent
that there is no case to answer.
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5.14

b)

5.1.5

5.1.6

5.1.7

The individual should be assured that the process is to establish the facts that no
formal process has been entered into, that they will be kept informed and the matter
will be progressed as quickly as is reasonably practicable.

It is important that the line manager engage with and support the practitioner.
Key principles of the fact finding process:

e Line Manager gathers readily available facts/ information that has given rise to
the concern

e The Line Manager should not automatically attribute an incident to the actions
or failings of an individual. A Human Factors approach should be used to
explore whether there are staffing, training or resource issues that have
contributed to the incident

e Information is gathered surrounding the concern and complaint

e The individual concerned must be informed of the investigation and outcome
of the fact-finding process

e Process managed locally with HR support

e Feedback must be given to the person who reported the issue

It is expected that a fact finding process would be completed within 28 days
Following completion of the fact finding the line manager will decide that:
there is no case to answer and no further action required,

the matter can be dealt with informally. This may include remedial supportive action,
further training or modification of responsibilities, job plan review, and referral to the
Occupational Health department or issuing a formal letter by the Medical Director.
The appropriate formal procedure will be followed if the practitioner does not agree
to the MD’s proposals in this regard.

The matter may be managed in line with the Remediation and Support for Medical
Staff Policy to ensure there is support in place for any practitioner that may be in
difficulty.

the matter may constitute a serious concern and needs referral to the MD

On conclusion of the fact finding process, the practitioner should be informed in
writing of the outcome, with a copy being recorded on the personal file.

Where a vexatious grievance is found to have been brought, the person who brought
that grievance may find the disciplinary procedure is put into action for them as a
result. This may be where a complaint is unreasonable or the employer considers this
to be a vexatious grievance.

If the situation can be resolved informally it is also important for the line manger to
consider that the behaviours that led to the concern being raised, even if apparently
minor concerns may be signs that a colleague has underlying personal or
professional difficulties. These should be explored as part of this process to see if
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additional support or reasonable adjustments can be made to help rectify the
situation.

5.1.8 Follow up: the line manager should arrange to meet the individual concerned informally
after a suitable time frame to assess progress and make sure the individual is
appropriately supported.

5.1.9 If a concern is dealt with informally this should be recorded on the practitioner’s
personal file, as should any meetings following a review period identified in 5.1.8.

5.1.10 Allegations or issues of concern, which are not resolved by the immediate clinical line
manager, will be referred to the Medical Director.

5.1.11 At this stage the Medical Director will either:

a) Decide that the matter can be resolved by the Line Manager or through informal
resolution by the Medical Director.

b) Decide that the matter is so serious that it needs to proceed immediately under
the full MHPS investigatory process (set out below in Section 5)

c) Refer the issue to the Medical Concerns Decision Making Group for consideration
after which the MD will decide the best course of action in line with paragraphs
above.

5.1.12 GOOD DOCUMENTATION

Good documentation is a necessary component of any process, a secure record of all
documentation arising from processes described in this document will be kept when
responding to concerns. Such records should be shared with the practitioner as early as
possible unless there are legal or statutory reasons not to, and it is good practice to invite
the doctor to contribute appropriately to their content and to have any dispute about the
content recorded.

A practitioner may request access to all documentation, which will be shared with them
unless there are legal or statutory reasons not to. The practitioner has the right to see all
information relating to the case and a list of the people that the investigator will interview as
well as a copy of any statements taken. This should be received by the practitioner within
20 working days of any request, and in good time ahead of any investigation meeting.

When accessing advice and guidance from the PPA it will be expected that the practitioner
has been advised regarding the concerns held, that contact with the PPA has been made
and the outcome of that advice will be shared with the practitioner, except for very limited
circumstances where this would compromise the investigation of the case (for example,
where there is alleged fraud or criminal activity). The PPA works with the Trust to ensure
that concerns raised about an individual practitioner are managed and resolved in a fair,
proportionate and timely way. The practitioner must be kept informed and decisions taken
must take into account the welfare of the practitioner.

5.2 ACTION WHEN A SERIOUS CONCERN ARISES
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5.2.1 INTRODUCTION

All serious concerns must be registered with the Chief Executive and they must ensure that
a case manager is appointed. The Chair of the Board must designate a non-executive
member "the designated member" to oversee the case and ensure that momentum is
maintained. All concerns should be investigated quickly and appropriately. A clear audit
route must be established for initiating and tracking progress of the investigation, its costs
and resulting action. However the issue is raised, the Medical Director will need to work with
Human Resources to decide the appropriate course of action in each case. The Medical
Director will act as the case manager or may delegate this role to a senior clinician or senior
manager in conduct cases, to oversee the case on his or her behalf. The Medical Director,
in conjunction with the case manager as appropriate, is responsible for ensuring the
appointment of a case investigator.

Safeguarding

Where a case involves allegations of abuse by NHS staff that indicate that young children,
young people, or adults at risk are believed to have suffered, or are likely to suffer, significant
harm the Managing Safeguarding Allegations Against Staff Policy and Procedure should be
referred to for more detailed guidance. A Framework for Managing Safeguarding Allegations
is provided in the Trust’'s Managing Allegations against Staff Policy Managing Allegations

Aqgainst Staff

Counter Fraud

In any cases where fraud (as defined by the Fraud Act 2006 or Theft Act 1968) is suspected,
the matter should be reported to the Trust’'s Local Counter Fraud Specialist immediately.
Further information can be obtained from the Trust’'s Counter Fraud Statement Counter
Fraud And-Bribery Statement.

Just Culture (Appendix 7)

The Just Culture approach supports consistent, constructive, and fair evaluation of the
actions of staff involved in patient safety incidents. All practitioners are fallible, and
mistakes and errors will be made. The Just Culture Approach (Appendix 7) provides a
clear framework to assess whether a patient safety incident requires specific individual
investigation and support or identifies an organisational issue that requires wider actions.
This approach protects staff and patients by ensuring that wider patient safety issues are
addressed as an organisation, rather than as individual issues.

The Just Culture Guide can be used at any point of the investigation and may need to be
revisited if more information becomes available.

5.2.2 EXCLUSION

The duty to protect patients is paramount. When serious concerns are raised about a
practitioner, the Trust will urgently consider whether it is necessary to place temporary
restrictions on their practice. This might be to amend or restrict their clinical duties, obtain
undertakings or provide for the exclusion of the practitioner from the workplace. Sections
5.2.9 — 5.2.22 of this document sets out the procedures for this action.
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The Risk Assessment Exclusion tool in Appendix 2 must be used prior to any action
being taken about whether to immediately exclude/redeploy/restrict/amend the duties
of any staff members.

At any point in the process where the case manager has reached the clear judgement that
a practitioner is considered to be a serious potential danger to patients or staff, that
practitioner should be discussed with the GMC/GDC, whether or not the case has been
referred to PPA.

Consideration should also be given to whether the issue of an alert letter should be
requested.

5.2.3 IDENTIFYING THERE IS A PROBLEM

The first task of the Medical Director/Case Manager is to identify the nature of the problem
or concern and to assess the seriousness of the issue on the information available and the
likelihood that it can be resolved without resort to formal disciplinary procedures. This is a
difficult decision and should not be taken alone but in consultation with the Medical Concerns
Decision Making Group, Human Resources and PPA as appropriate.

PPA can provide a sounding board for the case manager's initial thoughts. However, PPA
asks that the first approach to them should be made by the Trust's Chief Executive or
Medical Director. Where there are concerns about a doctor or dentist in training, the
Postgraduate Dean should be involved as soon as possible.

The Medical Director/case manager should explore the potential problem with PPA to
consider different ways of tackling it themselves, possibly recognising the problem as being
more to do with work systems than doctor performance or see a wider problem needing the
involvement of an outside body other than PPA.

The Medical Director/case manager should not automatically attribute an incident to the
actions, failings or acts of an individual alone. Root-cause analyses of adverse events
should be conducted as these frequently show that causes are more broadly based and can
be attributed to systems or organisational failures or demonstrate that they are untoward
outcomes which could not have been predicted and are not the result of any individual or
systems failure. Each will require appropriate investigation and remedial actions. NHSI
facilitates the development of an open and fair culture, which encourages doctors, dentists
and other NHS staff to report adverse incidents and other near misses and the case
manager should consider contacting NHSI for advice about systems or organisational
failures.

Having discussed the case with PPA and/or NHSI, the case manager must decide whether
an informal approach can be taken to address the problem, or whether a formal investigation
will be needed. Where an informal route is chosen PPA should still be involved until the
problem is resolved. This can include PPA undertaking a formal clinical performance
assessment when the doctor, the NHS body and PPA agree that this could be helpful in
identifying the underlying cause of the problem and possible remedial steps. If PPA is asked
to undertake an assessment of the doctor's practice, the outcome of a local investigation
may be made available to inform its work.

When accessing advice and guidance from the PPA and or NHSI, it is expected that the
practitioner will be advised regarding the nature of the concerns and the contact made. The
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outcome of that advice will be shared with the practitioner, except for very limited
circumstances where this would compromise the investigation of the case (for example,
where there is alleged fraud or criminal activity).

Where it is decided that a more formal route needs to be followed (perhaps leading to
conduct or capability proceedings) the Medical Director must, after discussion between the
Chief Executive and Chief People Officer, appoint an appropriately experienced or trained
person as case investigator and case manager (if not the MD). The seniority of the case
investigator will differ depending on the grade of practitioner involved in the allegation.
Several clinical managers should be appropriately trained to enable them to carry out this
role when required.

5.2.4 THE INVESTIGATION

The practitioner concerned must be informed in writing by the Medical Director/case
manager, as soon as it has been decided that an investigation is to be undertaken, the name
of the case investigator and made aware of the specific allegations or concerns that have
been raised. The practitioner should be sent the terms of reference for the investigation
(Appendix 6). The practitioner must be given the opportunity to see any correspondence
relating to the case together with a list of the people that the case investigator will interview.
The practitioner must also be afforded the opportunity to put their view of events to the case
investigator and given the opportunity to be accompanied. If the practitioner fails to engage
in the process the investigation will be finalised without their input.

At any stage of this process — or subsequent disciplinary action - the practitioner may be
accompanied in any interview or hearing. In addition to statutory rights under the
Employment Act 1999, the companion may be another employee of the NHS body, an official
or representative of the British Medical Association (or any other recognised trade union),
British Dental Association or a defence organisation, or work colleague, a friend, partner, or
spouse. The companion may be legally qualified but they will not be acting in a legal capacity.

The case investigator has discretion on how the investigation is carried out but in all cases
the purpose of the investigation is to ascertain the facts in an unbiased manner and report
the findings. Investigations are not intended simply to secure evidence against the
practitioner as information gathered during an investigation may clearly exonerate the
practitioner or provide a sound basis for effective resolution of the matter.

If, during the investigation, it transpires that the case involves more complex clinical issues
than first anticipated, the case manager should arrange for a practitioner in the same
speciality and of the same grade from another NHS body to assist.

The case investigator should aim to complete the investigation within four weeks of
appointment and submit their report to the case manager within a further five working days.
All best endeavours will be used to complete the investigation within four weeks but, if this
is not possible, an interim report will be made after the four weeks. The report of the
investigation should give the case manager sufficient information to make a decision as to
whether:

e no further action is needed
e to exercise the Medical Director’s discretion to make proposals for resolving the
matter as an alternative to the actions below
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e there is a case of misconduct that should be put to a conduct panel (disciplinary
hearing) via the implementation of the relevant HR policies and procedures e.g. Trust
Disciplinary Policy. The Medical Director in consultation with the Chief People Officer
or nominated deputy, will establish which of these Trust procedures will be
appropriate in accordance with the principles of the MHPS Policy

e there are concerns about the practitioner's health that should be considered by the
Occupational Health department and, if necessary, dealt with via implementation of
the Trust's Supporting Attendance Policy or Alcohol and Substance Misuse Policies

e there are concerns about the practitioner's performance that should be further
explored by PPA

e restrictions on practice or exclusion from work should be considered (see Sections
5.2.9 — 5.2.22 and Appendix 2)

e there are serious concerns that should be discussed with the GMC or GDC

e there are intractable problems, and the matter should be put before a capability panel
(Section 5.4).

5.2.5 INVOLVEMENT OF PPA FOLLOWING LOCAL INVESTIGATION

Medical under-performance can be due to health problems, difficulties in the work
environment, behaviour, or a lack of clinical capability. These may occur in isolation or in a
combination. PPASs’ processes are aimed at addressing all of these, particularly where local
action has not been able to take matters forward successfully. PPAs’ methods of working
therefore assume commitment by all parties to take part constructively in a referral to PPA.
For example, its assessors work to formal terms of reference, decided on after input from
the doctor and the referring body.

The focus of PPAs’ work is therefore likely to involve performance difficulties which are
serious and/or repetitive. This means:

o performance falling well short of what doctors and dentists could be expected to do
in similar circumstances and which, if repeated, would put patients seriously at risk

e alternatively, or additionally, problems that are on-going or (depending on severity)
have been encountered on at least two occasions.

In cases where it becomes clear that the matters at issue focus on fraud, specific patient
complaints or organisational governance, their further management may warrant a different
local process. PPA may advise on this.

Where the Trust is considering excluding a doctor or dentist (whether their performance is
under discussion with PPA), the Trust will inform PPA of this at an early stage so that
alternatives to exclusion are considered. Procedures for exclusion are covered in Sections
5.2.9 — 5.2.22 of the procedure. It is particularly desirable to find an alternative when PPA is
likely to be involved because it is much more difficult to assess a practitioner who is excluded
from practice than one who is working.

A practitioner undergoing assessment by PPA must co-operate with any request to give an
undertaking not to practice in the NHS or private sector, other than their main place of NHS
employment, until the PPA assessment is complete. (Under circular HSC 2002/011, Annex
1, paragraph 3, "A doctor undergoing assessment by PPA must give a binding undertaking
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not to practice in the NHS or private sector other than in their main place of NHS employment
until the assessment process is complete”).

Failure to co-operate with a referral to PPA may be seen as evidence of a lack of willingness
on the part of the doctor or dentist to work with the Trust on resolving performance
difficulties. If the practitioner chooses not to co-operate with such a referral, that may limit
the options open to the parties and may necessitate disciplinary action and consideration of
referral to the GMC or GDC.

5.2.6 CONFIDENTIALITY

In discharging its duty of care to its staff the Trust will maintain confidentiality. The
information provided externally (e.g. to the media) will be restricted only to confirming that
an investigation or disciplinary hearing is underway. The Trust will not release the name of
the practitioner or issue a press notice at this stage.

Personal data released to the case investigator for the purposes of the investigation must
be fit for the purpose and not disproportionate to the seriousness of the matter under
investigation. The Trust will operate consistently with the guiding principles of the Data
Protection Act 2018 (enacting the General Data Protection Regulations).

5.2.7 STAFF SUPPORT

The Trust recognises that, irrespective of the outcome, practitioners involved in this process
are likely to find the experience traumatic and stressful. Support is available, at any stage of
the procedure, from the Staff Health and Wellbeing department, the Trust's Employee
Assistance Programme and the practitioner’s trade union or professional body.

5.2.8 OVERLAPPING EMPLOMENT RELATIONS PROCESSES (DISCPLINARY,
GRIEVANCE, CAPABILITY)

Where a staff member raises a grievance during a capability/disciplinary process, the
process may be temporarily suspended in order to deal with the grievance. However, each
case will be considered on its own merits and any potential delay must be risk assessed for
its impact on patient and/or staff safety using an Impact Assessment form (see Appendix 3).
It may be appropriate to deal with both issues concurrently.

5.29 RESTRICTION OF PRACTICE AND EXCLUSION FROM WORK

Please note: the phrase exclusion from work has been used instead of the word suspension
which can be confused with action taken by the GMC or GDC to suspend the practitioner
from the register pending a hearing of their case or as an outcome of a fitness to practice
hearing.

The Risk Assessment Exclusion tool at Appendix 2 must be used prior to any action being
taken about whether to exclude/redeploy/restrict/amend the duties of any staff members.

The Trust will ensure that:
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e exclusion from work is used only as an interim measure whilst action to resolve a
problem is being considered

e where a practitioner is excluded, it is for the minimum necessary period of time. This
can be up to, but no more than, four weeks at a time (see paragraph 5.3.3. and 5.3.5.
for details re immediate exclusion)

¢ all extensions of exclusion are reviewed, and a brief report provided to the Chief
Executive and Board

e a detailed report is provided, when requested, to the "Designated Board Member"
who will be responsible for monitoring the situation until the exclusion has been lifted.

5.2.10 MANAGING THE RISK TO PATIENTS

Where serious concerns are raised about a practitioner, the Trust will urgently consider
whether it is necessary to place temporary restrictions on their practice. This might be to
amend or restrict their clinical duties, obtain undertakings, or provide for the exclusion of a
practitioner from the workplace. Exclusion will be considered as a last resort if alternative
courses of action are not feasible. Where there are concerns about a doctor or dentist in
training, the Postgraduate Dean should be involved as soon as possible.

Exclusion of clinical staff from the workplace is a temporary expedient. It is a precautionary
measure and not a disciplinary sanction. Exclusion from work will be reserved for only the
most exceptional circumstances.

The purpose of exclusion is:

e to protect the interests of patients or other staff and/or

e to assist the investigative process when there is a clear risk that the practitioner's
presence would impede or otherwise compromise or contaminate the gathering of
evidence

It is imperative that exclusion from work is not misused or seen as the only course of action
that could be taken. The degree of action must depend on the nature and seriousness of
the concerns and on the need to protect patients, the practitioner concerned and/or their
colleagues.

Alternative ways to manage risks, avoiding exclusion, include:

e medical or clinical director supervision of normal contractual clinical duties

e restricting the practitioner to certain forms of clinical duties

e restricting activities to administrative, research/audit, teaching, and other educational
duties. By mutual agreement the latter might include some formal retraining or re-
skilling

¢ sick leave for the investigation of specific health problems.

In cases relating to the capability of a practitioner, consideration will be given to whether an
action plan to resolve the problem can be agreed with the practitioner. Advice on the
practicality of this approach will be sought from the PPA. If the nature of the problem and a
workable remedy cannot be determined in this way, the case manager will seek to agree
with the practitioner to refer the case to PPA which can assess the problem in more depth
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and give advice on any action necessary. The case manager will seek telephone advice
from PPA when considering restriction of practice or exclusion.

5.2.11 THE EXCLUSION PROCESS

The risk assessment Exclusion tool (Appendix 2) must be used prior to any action taken
about whether to exclude/redeploy/restrict/amend the duties of any practitioner.

Key features of exclusion from work:

e an initial immediate exclusion of no more than two weeks if warranted

¢ notification to PPA before formal exclusion

e formal exclusion (if necessary) for periods up to four weeks

e advice on the case management plan from PPA

e appointment of a Board member to monitor the exclusion and subsequent action

o referral to PPA for formal assessment if part of a case management plan

e active review to decide renewal or cessation of exclusion

e aright to return to work if review not carried out

e performance reporting on the management of the case

e programme for return to work if not referred to disciplinary procedures or performance
assessment.

The Trust will not exclude a practitioner for more than four weeks at a time without a review
(see Section 5.2.13 for details of immediate exclusion). The justification for continued
exclusion must be reviewed on a regular basis and before any further four-week period of
exclusion is imposed. Key officers and the Trust Board have responsibilities for ensuring
that the process is carried out quickly and fairly, kept under review and that the total period
of exclusion is not prolonged.

5.2.12 THE ROLES OF THE OFFICERS

The Trust Chief Executive has overall responsibility for managing exclusion procedures and
for ensuring that cases are properly managed. The decision to exclude a practitioner must
be taken only by the following:

e Chief Executive Officer or his/her deputy
e Medical Director or his/her deputy
e Chief People Officer and his/her deputy

The case will be discussed fully with the Chief Executive, the Medical Director, Human
Resources, The Medical Concerns Decision Making group MDAG, PPA and other interested
parties (such as the police where there are serious criminal allegations, the Counter Fraud
& Security Management Service or Safeguarding Children or Adults representatives) prior
to the decision to exclude a practitioner. In the rare cases where immediate exclusion is
required, the above parties must discuss the case at the earliest opportunity following
exclusion, preferably at a case conference.

The Medical Director will act as the case manager in the case of consultant staff, or delegate
this role to a senior medical manager to oversee the case, and appoint a case investigator
to explore and report on the circumstances that have led to the need to exclude the staff
member. The investigating officer will provide factual information to assist the case manager
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in reviewing the need for exclusion and making progress reports to the Chief Executive and
Designated Board member.

5.2.13 IMMEDIATE EXCLUSION

In exceptional circumstances an immediate time-limited exclusion may be necessary,
following:

e a critical incident when serious allegations have been made, or

e where there has been a significant breakdown in relationships between a colleague
and the rest of the team, or

e where the presence of the practitioner is likely to hinder the investigation

e where the presence of the practitioner may give rise to the risk of destruction or
contamination of evidence or interference with witnesses.

Such exclusion will allow a more measured consideration to be undertaken and the PPA
should be contacted before the immediate exclusion takes place. This period should be used
to carry out a preliminary situation analysis, to seek further advice from PPA and to convene
a case conference.

The practitioner must be advised as to why the exclusion is being made in broad terms
(there may be no formal allegation at this stage) and agree a date, up to a maximum of two
weeks away, when the practitioner should return to the workplace for a further meeting.

The case manager must advise the practitioner of their rights, including rights of
representation.

5.2.14 Formal Exclusion

A formal exclusion may only take place after the case manager has first considered whether
there is a potential case to answer and then considered, at a case conference, whether there
is reasonable and proper cause to exclude. PPA must be consulted where formal exclusion
is being considered. This should be informed by the fact finding report and completion of the
risk assessment exclusion tool at Appendix 2.

The fact finding report should provide sufficient information for a decision to be made as to
whether:

e the allegation appears unfounded, or

e there is a potential misconduct issue, or

e there is a concern about the practitioner's capability, or

¢ the complexity of the case warrants further detailed investigation before advice can
be given on the way forward and what needs to be enquired into.

Formal exclusion of one or more clinicians must only be used where:

e there is a need to protect the interests of patients or other staff pending the outcome
of a full investigation of:
o allegations of misconduct
o concerns about serious dysfunctions in the operation of a clinical service
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o concerns about lack of capability or poor performance of sufficient seriousness
that is warranted to protect patients,

e the presence of the practitioner(s) in the workplace is likely to hinder the investigation.

Full consideration should be given to whether the practitioner could continue in or (in cases
of an immediate exclusion) return to work in a limited capacity or in an alternative, possibly
non-clinical role, pending the resolution of the case.

When the practitioner is informed of the exclusion, there should be a witness present and
the nature of the allegations or areas of concern should be conveyed to the practitioner. The
practitioner should be told of the reason(s) why formal exclusion is regarded as the only way
to deal with the case. At this stage the practitioner should be given the opportunity to state
their case and propose alternatives to exclusion (e.g. further training, referral to
Occupational Health, referral to PPA with voluntary restriction).

The formal exclusion must be confirmed in writing as soon as is reasonably practicable. The
letter should state:

e the effective date and time

e duration (the initial exclusion a maximum of two weeks and then up to four weeks
thereatfter)

¢ the content of the allegations

e the terms of the exclusion

e the need to remain available for work and

e that a full investigation will be undertaken or what other action will follow.

The practitioner should also be advised that they may make representations about the
exclusion to the Designated Board member at any time after receipt of the letter confirming
the exclusion.

In cases when disciplinary procedures are being followed, exclusion may be extended for
four-week renewable periods until the completion of disciplinary procedures if a return to
work is considered inappropriate.

The exclusion will still only last for four weeks at a time and be subject to review. The
exclusion will usually be lifted and the practitioner allowed back to work, with or without
conditions placed upon their employment, as soon as the original reasons for exclusion no

longer apply.

If the case manager considers that the exclusion will need to be extended over a prolonged
period outside of his or her control (for example, because of a police investigation), the case
must be referred to PPA for advice as to whether the case is being handled in the most
effective way and suggestions as to possible ways forward. However, even during this
prolonged period, the principle of four-week "renewability” must be adhered to.

If, at any time after the practitioner has been excluded from work, investigation reveals that
either the allegations are without foundation or that further investigation can continue with
the practitioner working normally or with restrictions, the case manager must lift the
exclusion and make arrangements for the practitioner to return to work with any appropriate
support as soon as practicable.
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5.2.15 EXCLUSION FROM THE PREMISES

Practitioners will not be automatically barred from the premises upon exclusion from work.
The case manager must always consider whether a bar from the premises is absolutely
necessary. There are certain circumstances, however, where the practitioner should be
excluded from the premises. This could be, for example, where there may be a danger of
tampering with evidence or where the practitioner may be a serious potential danger to
patients or other staff. In other circumstances, however, there may be no reason to exclude
the practitioner from the premises.

Where a practitioner is barred from the premises, the Medical Director will decide whether
this exclusion extends to remote access to the hospital IT network, or whether specific
exclusions should be applied (e.g. a requirement not to contact or email witnesses).

Exclusion from premises and the IT network should only be used in exceptional
circumstances. They must be clearly justified, with arrangements to ensure the excluded
practitioner can access any resources needed to help in their defence.

5.2.16 KEEPING IN CONTACT AND AVAILABILTY FOR WORK

The practitioner should normally be allowed to retain contact with colleagues, take part in
clinical audit and remain up to date with developments in their field of practice or undertake
research or training.

Exclusion under this procedure will be on full pay therefore the practitioner must remain
available for work with their employer during their normal contracted hours. The practitioner
must inform the case manager of any other organisation(s) with whom they undertake either
voluntary or paid work and seek their case manager's consent to continue undertaking such
work or to take annual leave or study leave.

The practitioner should be reminded of these contractual obligations but should be given 24
hours’ notice to return to work. In exceptional circumstances the case manager may decide
that payment is not justified because the practitioner is no longer available for work (e.qg.:
abroad without agreement).

The case manager should make arrangements to ensure that the practitioner can keep in
contact with colleagues on professional developments and take part in Continuing
Professional Development (CPD) and clinical audit activities with the same level of support
as other doctors or dentists in their employment. A mentor could be appointed for this
purpose if a colleague is willing to undertake this role.

5.2.17 INFORMING OTHER ORGANISATIONS

In cases where there is concern that the practitioner may be a danger to patients, the Trust
may consider that it has an obligation to inform such other organisations, including the
private sector, of any restriction on practice or exclusion and provide a summary of the
reasons for it. Details of other employers (NHS and non-NHS) should be readily available
from job plans but where it is not the practitioner should supply them. Failure to do so may
result in further disciplinary action or referral to the relevant regulatory body as the
paramount interest is the safety of patients. Where an NHS employer has placed restrictions
on practice, the practitioner should agree not to undertake any work in that area of practice
with any other employer.
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Where the case manager believes that the practitioner is practising in other parts of the NHS
or in the private sector in breach of an undertaking not to do so, they should contact the
professional regulatory body and the Director of Public Health or Medical Director of NHS
Improvement to consider the issue of an alert letter.

5.2.18 SUPPORT FOR THE PRACTITIONER

It is recognised that exclusion can be a stressful experience and a nominated person will
maintain regular contact with the excluded member of staff to monitor their wellbeing and
provide them with relevant information. The Trust also has additional support mechanisms
in place:

Managers may refer the practitioner to Staff Health and Wellbeing

The practitioner may contact the free, confidential 24 hour staff support line provided by
the Trust’'s Employee Assistance Programme.

The staff member may also contact the Freedom to Speak Up Guardian at any point
during their exclusion

The practitioner may seek support and advice from their trade union or professional
defence organisation

The practitioner may contact Non-Executive Director if they have significant concerns
about the progress of the investigation or any exclusion from work.

5.2.19 INFORMAL EXCLUSION

No practitioner will be excluded from work other than through this procedure. The Trust will
not use garden leave or other informal arrangements as a means of resolving a problem
covered by this procedure.

5.2.20 KEEPING EXCLUSIONS UNDER REVIEW

INFORMING THE BOARD

The Board must be informed about any exclusion at the earliest opportunity. The Board has
a responsibility to ensure that the organisation's internal procedures are being followed.
Therefore:

e a summary of the progress of each case at the end of each period of exclusion will
be provided to the Non-executive Director and Chief Executive, demonstrating that
procedures are being correctly followed and that all reasonable efforts are being
made to bring the situation to an end as quickly as possible.

e aquarterly statistical summary, showing all exclusions with their duration and number

of times the exclusion has been reviewed and extended, will be provided with a copy
sent to NHS Improvement.

REGULAR REVIEW
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The case manager must review the exclusion before the end of each four-week period and
report the outcome to the Chief Executive and the Board. This report is advisory and it would
be for the case manager to decide on the next steps as appropriate.

The exclusion should usually be lifted, and the practitioner allowed back to work, with or
without conditions placed upon his/her employment, at any time if the original reason(s) for
exclusion no longer apply and there are no other reasons for exclusion.

The exclusion will lapse, and the practitioner will be entitled to return to work at the end of
the four-week period if the exclusion is not actively reviewed.

Careful consideration must be given as to whether the interests of patients, other staff, the
practitioner, and/or the needs of the investigative process continue to necessitate exclusion
and consider the option of the practitioner returning to limited or alternative duties where
practicable.

The Trust must take review action before the end of each four-week period. After three
exclusions, PPA must be called in. The information below outlines the activities that must
be undertaken at different stages of exclusion.

The Trust will use the same timeframes to review any restrictions upon practice that have
been placed on a practitioner, although the requirements for reporting to the Board and NHS
Improvement do not apply in these circumstances.

It is important to recognise that Board members might be required to sit as members of a
future disciplinary or appeal hearing. Therefore, information to the Board should only be
sufficient to enable them to confirm that the procedures are being followed. Only the
Designated Board Member should be involved to any significant degree in each review.

FIRST AND SECOND REVIEWS (AND REVIEWS AFTER THE THIRD REVIEW)

Before the end of each exclusion period (of up to four weeks) the Case Manager must review
the position.

e The case manager decides on next steps as appropriate, considering the views of
the practitioner. Further renewal may be for up to four weeks.

e The case manager submits an advisory report of outcome to the Chief Executive and
Trust Board.

e Each renewal is a formal matter and must be documented as such.

e The practitioner must be sent written notification on each occasion.

THIRD REVIEW

If the practitioner has been excluded for three periods:

e areport must be made to the Chief Executive outlining the reasons for the continued
exclusion, why restrictions on practice would not be an appropriate alternative and, if
the investigation has not been completed, a timetable for completion of the
investigation
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e the Chief Executive must report to NHS Improvement and the Designated Board
Member

e the case must formally be referred to PPA explaining why continued exclusion is
appropriate and what steps are being taken to conclude the exclusion at the earliest
opportunity

SIX-MONTH REVIEW

If the exclusion has been extended over six months:

e a further position report must be made by the Chief Executive to NHS Improvement
indicating the reason for continuing the exclusion, the anticipated time scale for
completing the process and the actual and anticipated costs of exclusion

e PPA and/or NHS Improvement will form a view as to whether the case is proceeding
at an appropriate pace and in the most effective manner and whether there is any
advice they can offer to the Board.

There will be a normal maximum limit of six months’ exclusion except for those cases
involving criminal investigation of the practitioner concerned. The Trust and PPA will actively
review such cases at least every six months.

5.2.21 THE ROLE OF THE BOARD AND DESIGNATED MEMBER

The Board is responsible for designating one of its non-executive members as a Designated
Board member under these procedures. The Designated Board member is the person who
oversees the case manager and case investigator during the investigation process and
maintains momentum of the process.

The member's responsibilities include:
e receiving reports and reviewing the continued exclusion from work
e considering representations from the practitioner about their exclusion
e considering any representations about the investigation.

Board members may be required to sit as members of a disciplinary or appeal panel.
Therefore, information given to the Board should only be sufficient to enable the Board to
satisfy itself that the procedures are being followed. Only the Designated Board member
should be involved to any significant degree in each review.

5.2.22 RETURN TO WORK

If it is decided that the exclusion should come to an end, there must be formal arrangements
for the practitioner’s return to work. It must be clear whether clinical and other responsibilities
are to remain unchanged or what the duties and restrictions are to be, and any monitoring
arrangements to ensure patient safety.

5.3 CONDUCT AND DISCIPLINARY MATTERS

Cases which solely involve allegations of misconduct against medical or dental staff will be
dealt with, as for all other staff groups, under the Trust’s Disciplinary Policy (a copy of which
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is available on the Trust’'s Hub) but only after the procedure for investigating allegations of
misconduct referred to in this policy have been undertaken. However, where any concerns
about the conduct of a medical or dental practitioner are raised, the Trust will contact the
Practitioner Performance Advice (PPA) for advice before proceeding.

Where the alleged misconduct being investigated under the Trust’'s Disciplinary Policy
relates to matters of a professional nature or where an investigation identifies issues of
professional conduct, the case investigator must obtain appropriate independent
professional advice.

When a report of the conduct investigation has been received, the case manager must give
the practitioner the opportunity to comment in writing on the factual content of the report
produced by the case investigator. Comments in writing from the practitioner, including any
mitigation, must normally be submitted to the case manager within 10 working days of the
date of receipt of the request for comments.

Similarly, where a case involving issues of professional conduct proceeds to a hearing under
the Trust’s Disciplinary Policy and Procedure, the panel must include a member who is
medically qualified (in the case of doctors) or dentally qualified (in the case of dentists) and
who is not currently employed by the organisation.

The Trust will work with the relevant university or NHS organisation to ensure that jointly
agreed procedures are in place for dealing with any concerns about practitioners with
honorary contracts.

The Trust’'s Disciplinary Policy sets out acceptable standards of conduct and behaviour
expected of all its employees. Breaches of these rules are considered to be “misconduct”.

These will generally fall into four distinct categories:

e a refusal to comply with reasonable requirements of the Trust including values,
Behaviour Standards and non-medical staff policies

e an infringement of the Trust’s disciplinary rules including conduct that contravenes
the standard of professional behaviour required of doctors and dentists by their
regulatory body

e the commission of criminal offences outside the place of work which may, in particular
circumstances, amount to misconduct

e wilful, careless, inappropriate or unethical behaviour likely to compromise standards
of care, patient safety or create serious dysfunction to the effective running of a
service.

Examples of issues that should be investigated under the Capability Procedure are set out
in paragraph 5.4.

Any allegation of misconduct against a doctor or dentist in recognised training grades should
be considered initially as a training issue and dealt with via the educational supervisor and
college or clinical tutor with close involvement of the Postgraduate Dean from the outset.

Failure to fulfil contractual obligations may also constitute misconduct. For example, regular
non-attendance at clinics or ward rounds, or not taking part in clinical governance activities,
may come into this category. Additionally, instances of failing to give proper support to other

Page 32 of 65
Management of Conduct and Capability Policy for Medical and Dental Staff Policy May 2024



members of staff, including doctors or dentists in training, may be considered in this
category.

The Trust, having consulted PPA and the Chief People Officer or nominated deputy will
decide upon the most appropriate way forward.

If a practitioner considers that the case has been wrongly classified as misconduct, they (or
their representative) are entitled to use the Trust’s Grievance Policy. Alternatively, or in
addition, they may make representations to the Designated Board member.

5.3.1 ACTION WHEN INVESTIGATIONS IDENTIFY POSSIBLE CRIMINAL ACTS

Where an investigation establishes a suspected criminal action in the UK or abroad, this will
be reported to the police. The Trust will consult the police to establish whether an
investigation into any other matters would impede their investigation.

In any case where fraud is suspected, the matter shall be reported to the Trust’s Local
Counter Fraud Specialist immediately.

It is important that any investigation conducted by the Trust does not interfere with any
evidence that may be used to resolve any suspicion of criminal wrongdoing. Equally, the
Trust recognises that investigations conducted by any law enforcement body are outside of
the control of the Trust and operate under their processes, which may differ from those of
the Trust. This may mean that parallel investigations run concurrently. There is no set order
in which aspects of each investigation should occur; they should be decided on a case-by-
case basis between the investigators involved.

5.3.2 CASES WHERE CRIMINAL CHARGES ARE BROUGHT NOT CONNECTED
WITH AN INVESTIGATION BY THE TRUST

There are some criminal offences that, if proven, could render a doctor or dentist unsuitable
for employment. In all cases, the Trust, having considered the facts, will need to consider
whether the practitioner poses a risk to patients or colleagues and whether their conduct
warrants instigating an investigation and the exclusion of the practitioner.

The Trust will have to give serious consideration to whether the practitioner can continue in
their job once criminal charges have been made. Bearing in mind the presumption of
innocence, the Trust will consider whether the offence, if proven, is one that makes the
doctor or dentist unsuitable for their type of work and whether, pending the trial, the
practitioner can continue in their present job, should be allocated to other duties, or should
be excluded from work. This will depend on the nature of the offence and advice will be
sought from the Medical Director, Chief People Officer and/or the Trust’s legal adviser. The
Trust will explain the reasons for taking such action to the practitioner concerned.

5.3.3 DROPPING OF CHARGES OR NO COURT CONVICTION

When the Trust has refrained from taking action pending the outcome of a court case, if the
practitioner is acquitted but the Trust feels there is enough evidence to suggest a potential
danger to patients, and then the Trust has a public duty to take action to ensure that the
individual concerned does not pose a risk to patient safety.
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Similarly, where there are insufficient grounds for bringing charges, or the court case is
withdrawn, there may be grounds for considering police evidence where the allegations
would, if proved, constitute misconduct, bearing in mind that the evidence has not been
tested in court. It must be made clear to the police that any evidence they provide and is
used in the Trust’s case will have to be made available to the doctor or dentist concerned.

Where charges are dropped, the presumption is that the practitioner will be reinstated.

534 TERMS OF SETTLEMENT ON TERMINATION OF EMPLOYMENT

In some circumstances, terms of settlement may be agreed with a doctor or dentist if their
employment is to be terminated. The following principles will be used by the Trust in such
circumstances.

Settlement agreements must not be to the detriment of patient safety.

It is not acceptable to agree any settlement that precludes either appropriate investigations
being carried out and reports made or referral to the appropriate regulatory body.

Payment will not normally be made when a practitioner’'s employment is terminated on
disciplinary grounds or following their resignation.

Expenditure on termination payments must represent value for money. The Trust would
need to demonstrate why the severance payment is in the public interest, how it represents
value for money and how it represents the best use of public funds. The matter would need
to be considered and agreed by the Trust's Remuneration Committee and NHS
Improvement prior to submission to HM Treasury for approval. A clear record must be kept,
setting out the calculations, assumptions and rationale of all decisions taken to show that
the Trust or authority has taken into account all relevant factors including legal advice.

Offers of compensation, as an inducement to secure the voluntary resignation of an
individual, must not be used as an alternative to the disciplinary process.

All job references must be accurate, realistic, and comprehensive and, under no
circumstance, may they be misleading.

Where a termination settlement is agreed, details may be confirmed in a Settlement
Agreement that should set out what each party may say in public or write about the
settlement. The Settlement Agreement is for the protection of each party. It should comply
with NHS Employers’ guidance on the use of such agreements and must not include clauses
intended to cover up inappropriate behaviour or inadequate services and should not include
the provision of an open reference. For the purposes of this paragraph, an open reference
is one that is prepared in advance of a request by a prospective employer.

5.4 PROCEDURE FOR DEALING WITH ISSUES OF CAPABILITY

There will be occasions where the Trust considers that there has been a clear failure by an
individual to deliver an adequate standard of care, or standard of management, through lack
of knowledge, ability, or consistently poor performance. These are described as capability
issues. Matters that should be described and dealt with as misconduct issues are covered
in Section 5.3 of this procedure.
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Concerns about the capability of a doctor or dentist may arise from a single incident or a
series of events, reports, or poor clinical outcomes. Advice from PPA will help the Trust to
come to a decision on whether the matter raises questions about the practitioner’s capability
as an individual (health problems, behavioural difficulties, or lack of clinical competence) or
whether there are other matters that need to be addressed. If the concerns about capability
cannot be resolved routinely by management, the matter must be referred to PPA before
the matter can be considered by a capability hearing.

No member of the capability panel or advisers to the panel should have been previously
involved in carrying out an investigation.

Matters which fall under the Trust’s capability procedures include:

e out of date clinical practice

e inappropriate clinical practice arising from a lack of knowledge or skills that puts
patients at risk

e incompetent clinical practice

¢ inability to communicate effectively with colleagues and/or patients

e inappropriate delegation of clinical responsibility

e inadequate supervision of delegated clinical tasks

¢ ineffective clinical team working skills.

This is not an exhaustive list.

Wherever possible, the Trust will aim to resolve issues of capability (including clinical
competence and health) through on-going assessment and support. Early identification of
problems is essential to reduce the risk of serious harm to patients. PPA will be consulted
for advice to support the remediation of a doctor or dentist.

5.4.1 HOW TO PROCEED WHERE CONDUCT AND CAPABILITY ISSUES ARE
INVOLVED

It is inevitable that some cases will cover conduct and capability issues. It is recognised that
these cases can be complex and difficult to manage. If a case covers more than one
category of problem, they should usually be combined under a capability hearing although
there may be occasions where it is necessary to pursue a conduct issue separately. The
decision as to which process should be initiated shall be taken by the Medical Director/case
manager in conjunction with the Chief People Office or their deputy and PPA.

The practitioner is also entitled to use the Trust’s grievance procedure if they consider that
the case has been incorrectly classified. Alternatively, or in addition, they may make
representations to the Designated Board member.

5.4.2 DUTIES OF EMPLOYERS

The procedures set out below are designed to cover issues where a doctor’s or dentist’s
capability to practice is in question. Prior to instigating these procedures, the Trust will
consider the scope for resolving the issue through counselling or retraining and will take
advice from PPA.
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Capability may be affected by ill-health, and this will be considered in any investigation.
Arrangements for handling concerns about a practitioner’s health are described in section
5.5 of this procedure.

The Trust will ensure that investigations and capability procedures are conducted in a way
that does not discriminate on the grounds of age, disability, gender/gender identity/gender
re-assignment, marital status/civil partnership, maternity/pregnancy, race, religion/belief or
sexual orientation.

The Trust will ensure that managers and case investigators receive appropriate and effective
training in the operation of this procedure. Those undertaking investigations or sitting on
capability or appeal hearings must have had formal equality and inclusion training before
undertaking such duties. The Trust Board will agree on what training staff and Board
members must have completed before they can take part in these proceedings.

5.4.3 CONSIDERATION BY CASE MANAGER

When a report of the capability investigation has been received the case manager they must
give the practitioner the opportunity to comment in writing on the factual content of the report
produced by the case investigator.

Comments in writing from the practitioner, including any mitigation, must normally be
submitted to the case manager within 10 working days of receipt of the request for
comments. In exceptional circumstances, for example, in complex cases or due to annual
leave, the deadline for comments from the practitioner should be extended.

The case manager should decide what further action is necessary, considering the report's
findings, any comments that the practitioner has made and the advice of PPA.

The case manager will need to consider urgently whether:

e action under Section 5.2 of the procedure is necessary to exclude the practitioner, or
e to place temporary restrictions on their clinical duties

The case manager will also need to consider, with the Medical Director and Chief People
Officer or their deputy whether the issues of capability can be resolved through local action
(such as retraining, counselling, performance review). If this action is not practicable for any
reason the matter must be referred to PPA for it to consider whether an assessment should
be carried out and to provide assistance in drawing up an action plan. The case manager
will inform the practitioner concerned of the decision as soon as possible and normally within
10 working days of receiving the practitioner's comments.

PPA will assist the Trust in drawing up an action plan designed to enable the practitioner to
remedy any lack of capability that has been identified during the assessment. The Trust
must facilitate the agreed action plan (which has to be agreed by the Trust and the
practitioner before it can be actioned). There may be occasions when a case has been
considered by PPA but the advice of its assessment panel is that the practitioner’s
performance is so fundamentally flawed that no educational and/or organisational action
plan has a realistic chance of success. In these circumstances, the case manager must
make a decision, based upon the completed investigation report and informed by PPA
advice, whether the case should be determined under the capability procedure. If so, a panel
hearing will be necessary.
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If the practitioner does not agree to the case being referred to PPA, a panel hearing will
normally be necessary.

If a capability hearing is to be held, the following procedure will be followed beforehand:

The case manager must notify the practitioner in writing of the decision to arrange a
capability hearing at least 20 working days in advance. Notification must include details of
the allegations and the arrangements for proceeding, including the practitioner’s rights to be
accompanied and copies of any documentation and/or evidence that will be made available
to the capability panel. This period will give the practitioner sufficient notice to allow them to
arrange for a companion to accompany them to the hearing if they so choose.

All parties must exchange any documentation, including witness statements, on which they
wish to rely in the proceedings no later than 10 working days before the hearing. In the event
of late evidence being presented, the Trust will consider whether a new date should be set
for the hearing.

Should either party request a postponement to the hearing, the case manager is responsible
for ensuring that a reasonable response is made and that time extensions to the process
are kept to a minimum. The Trust retains the right, after a reasonable period (not less than
30 working days), to proceed with the hearing in the practitioner’'s absence although the
Trust will act reasonably in deciding to do so, considering any comments made by the
practitioner.

Should the practitioner’s ill health prevent the hearing from taking place, the Trust will
implement its usual absence procedures and involve the Occupational Health department
as necessary.

Witnesses who have made written statements at the inquiry stage may will not necessarily
be required to attend the capability hearing. Following representations from either side
contesting a witness statement which is to be relied upon in the hearing, the Chair will invite
the witness to attend. The Chair cannot require anyone other than a staff member to attend.
However, if evidence is contested and the witness is unable or unwilling to attend, the panel
will reduce the weight given to the evidence as there will not be the opportunity to challenge
it properly. A final list of witnesses to be called must be given to both parties not less than
two working days in advance of the hearing.

If withesses who are required to attend the hearing choose to be accompanied, the
accompanying person cannot participate in the hearing.

5.4.4 THE HEARING FRAMEWORK

The capability hearing will be chaired by an Executive Director of the Trust. The panel will
comprise a total of 3 people, normally 2 members of the Trust Board or senior staff,
appointed by the Board for the purpose of the hearing. At least one member of the panel
must be a medical or dental practitioner who is not employed by the Trust. The Trust will
agree the external medical or dental member with the Chair of the Joint Local Negotiating
Committee (JLNC)

Arrangements must be made for the panel to be advised by:
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e a senior member of staff from Human Resources, and
e a senior clinician from the same or similar clinical specialty as the practitioner
concerned but from another NHS employer.

It is important that the panel is aware of the typical standard of competence required of the
grade of doctor in question. If, for any reason, the senior clinician is unable to advise on the
appropriate level of competence, a doctor from another NHS employer in the same grade
as the practitioner in question will be asked to provide advice.

It is for the Trust to ultimately decide upon the membership of the panel. The practitioner
may raise an objection to the choice of any panel member within five working days of
notification. The Trust will review the situation and will respond in writing prior to the hearing
stating the reasons for the decision. The Trust will take all reasonable measures to ensure
that the membership of the panel is acceptable to the practitioner and, exceptionally, it may
be necessary to postpone the hearing while this matter is resolved.

5.4.5 REPRESENTATION AT CAPABILITY HEARINGS

The practitioner will be given every reasonable opportunity to present their case although
the hearing should not be conducted in a legalistic or excessively formal manner.

Practitioners have the right to be represented and/or accompanied by a companion who
may be another employee of the NHS body, an official or representative of the British
Medical Association [or any other recognised trade union], British Dental Association or a
defence organisation, or work colleague, a friend, partner, or spouse. The companion may
be legally qualified but they will not be acting in a legal capacity.

The representative will be entitled to present a case on behalf of the practitioner, address
the panel and question the management case and any witness evidence.

5.4.6 CONDUCT OF THE CAPABILITY HEARING
The hearing should be conducted as follows:

e The Chair of the panel will be responsible for the proper conduct of the proceedings.

e The Chair should introduce all persons present and announce which witnesses are
available to attend the hearing the panel and its advisers, the practitioner, their
representative and the case manager will be present at all times during the hearing.
Witnesses will be admitted only to give their evidence and answer questions and will
then retire.

e The procedure for dealing with any witnesses attending the hearing shall be the same
and shall reflect the following:

o) the side calling the witness can question the witness

o the other side can then question the withess

o the panel may question the witness

o the side which called the witness may seek to clarify any points which have

arisen during questioning but may not at this point raise new evidence
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The order of presentation shall be:

e the case manager presents the management case including calling any witnesses.
The above procedure for dealing with withesses shall be undertaken for each witness
in turn, at the end of which each witness shall be allowed to leave

e the Chair shall invite the case manager to clarify any matters arising from the
management case on which the panel requires further clarification

e the practitioner and/or their representative shall present the practitioner's case,
calling any witnesses. The above procedure for dealing with withesses shall be
undertaken for each witness in turn, at the end of which each witness shall be allowed
to leave.

e the Chair shall invite the practitioner and/or representative to clarify any matters
arising from the practitioner’s case on which the panel requires further clarification

e the Chair shall invite the case manager to make a brief closing statement
summarising the key points of the case

e the Chair shall invite the practitioner and/or representative to make a brief closing
statement summarising the key points of the practitioner’s case. Where appropriate
this statement may also introduce any grounds for mitigation

e the panel shall then retire to consider its decision.

5.4.7 DECISIONS

The panel will have the power to make a range of decisions including the
following:

e no action required

e oral agreement that there must be an improvement in clinical performance within a
specified time-scale with a written statement of what is required and how it might be
achieved [stays on the practitioner’s record for six months]

e written warning that there must be an improvement in clinical performance within a
specified time-scale with a statement of what is required and how it might be achieved
[stays on the practitioner’s record for one year]

¢ final written warning that there must be an improvement in clinical performance within
a specified time-scale with a statement of what is required and how it might be
achieved [stays on the practitioner’s record for one year]

e termination of contract.

Itis also reasonable for the panel to make comments and recommendations on issues, other
than the competence of the practitioner, where these issues are relevant to the case. For
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example, there may be matters around the systems and procedures operated by the Trust
that the panel wishes to comment upon.

A record of verbal agreements and written warnings should be kept on the practitioner’s
personnel file with the duration of any warning explicitly documented.

Because of the complexities of the issues under deliberation and the need for detailed
consideration, the parties should not necessarily expect a decision on the day of the hearing.
Where this is impractical, the panel has the discretion to make alternative arrangements.
However, the panel's decision will be communicated to both parties as soon as possible and
normally within five working days of the hearing.

The decision must be confirmed in writing to the practitioner. This notification must include
reasons for the decision, clarification of the practitioner’s right of appeal and notification of
any intent to make a referral to the GMC/GDC or any other external/professional body.

5.4.8 APPEAL IN CAPABILITY CASES

The appeals procedure provides a mechanism for practitioners who disagree with the
outcome of a decision to have an opportunity for the case to be reviewed. The appeal panel
will need to establish whether the Trust’'s procedures have been adhered to and that the
panel, in arriving at their decision, acted fairly and reasonably based on:

e a fair and thorough investigation of the issue

o sufficient evidence arising from the investigation or assessment on which to base the
decision

e whether, in the circumstances, the decision was fair and reasonable and
commensurate with the evidence heard.

It can also hear new evidence submitted by the practitioner and consider whether it might
have significantly altered the decision of the original hearing. The appeal panel, however,
should not rehear the case in its entirety (but in certain circumstances it may order a new
hearing.

A dismissed practitioner can potentially take their case to an Employment Tribunal where
the reasonableness of the Trust’s actions can be tested.

5.4.9 THE CAPABILITY APPEAL PROCESS

The predominant purpose of the appeal is to ensure that a fair hearing was given to the
original case and a fair and reasonable decision reached by the hearing panel. The appeal
panel has the power to confirm or vary the decision made at the capability hearing or order
that the case is reheard. Where it is clear in the course of the appeal hearing that the proper
procedures have not been followed and the appeal panel determines that the case needs to
be fully re-heard, the Chair of the panel shall have the power to instruct a new capability
hearing.

Where the appeal is against dismissal, the practitioner should not be paid during the appeal
if it is heard after the date of termination of employment. Should the appeal be upheld, the
practitioner should be reinstated and must be paid backdated to the date of termination of
employment. Where the decision is to rehear the case, the practitioner should also be
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reinstated, subject to any conditions or restrictions in place at the time of the original hearing
and pay backdated to the date of termination of employment.

5.4.10 THE CAPABILITY APPEAL PANEL

The panel will consist of three members. The members of appeal panel must not have had
any previous direct involvement in the matters that are the subject of the appeal, for example
they must not have acted as the Designated Board member. These members will be:

e anindependent member (trained in legal aspects of appeals) from an approved pool.
This person will be appointed from the national list held by NHS Employers for this
purpose. This person will act as Chair

e the Trust’s Chair (or other non-executive director of the Trust) who must have the
Appropriate training for hearing an appeal

e a medically qualified member (or dentally qualified if appropriate) who is not
employed by the Trust who must also have the appropriate training for hearing an
appeal. The Trust will agree the external medical or dental member with the Chair of
the JLNC/Medical Concerns Decision Making Group.

The panel should call on others to provide specialist advice. This may include:

e a consultant from the same specialty or sub-specialty as the appellant but from
another NHS employer. Where the case involves a dentist this may be a consultant
or an appropriate senior practitioner

e a senior Human Resources specialist who may be from another NHS organisation.

It is important that the panel is aware of the typical standard of competence required of the
grade of doctor in question. If, for any reason, the senior clinician is unable to advise on the
appropriate level of competence, a doctor from another NHS employer in the same grade
as the practitioner in question will be asked to provide advice.

The Trust should make the arrangements for the panel and notify the appellant as soon as
possible and, in any event, within the recommended timetable below. The practitioner may
raise an objection to the choice of any panel member within 5 working days of notification.
The Trust will review the situation and take reasonable measures to ensure that the
membership of the panel is acceptable to the practitioner.

Itis in the interests of all concerned that appeals are heard speedily and as soon as possible
after the original capability hearing. The following timetable will apply in all cases:

e appeal by written statement, giving full grounds for the appeal, to be submitted to the
designated appeal point (normally the Chief People Officer) within 25 working days
of the date of the written confirmation of the original decision.

e hearing to take place within 25 working days of date of lodging appeal.

e decision reported to the appellant and the Trust within 5 working days of the
conclusion of the hearing.
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The timetable will be agreed between the Trust and the appellant and thereafter varied only
by mutual agreement. The case manager should be informed and is responsible for ensuring
that extensions are absolutely necessary and kept to a minimum.

5.4.11 POWERS OF THE CAPABILITY APPEAL PANEL

The appeal panel has the right to call witnesses of its own volition but must notify both parties
at least 10 working days in advance of the hearing and provide them with a written statement
from any such witness at the same time.

Exceptionally, where during the course of the hearing, the appeal panel determines that it
needs to hear the evidence of a witness not called by either party, then it shall have the
power to adjourn the hearing to allow for a written statement to be obtained from the Witness
and made available to both parties before the hearing re-assembles.

If, during the course of the hearing, the appeal panel determines that new evidence needs
to be presented, it should consider whether an adjournment is appropriate. Much will depend
on the weight of the new evidence and its relevance. The appeal panel has the power to
determine whether to consider the new evidence as relevant to the appeal or whether the
case should be reheard, on the basis of the new evidence, by a capability hearing panel.

5.4.12 CONDUCT OF THE APPEAL HEARING

All parties should have all documents, including witness statements, from the previous
capability hearing together with any new evidence.

The practitioner may be represented and/or accompanied by a companion who may be
another employee of the NHS body, an official or representative of the British Medical
Association [or any other recognised trade union], British Dental Association or a defence
organisation, or work colleague, a friend, partner or spouse. The companion may be legally
qualified but they will not be acting in a legal capacity.

The representative will be entitled to present a case on behalf of the practitioner, address
the panel and question the management case and any written evidence.

Both parties will present full statements of fact to the appeal panel and will be subject to
questioning by either party as well as the panel. When all the evidence has been presented,
both parties shall briefly sum up. At this stage, no new information can be introduced. The
appellant (or his/her companion) can, at this stage, make a statement in mitigation.

The panel, after receiving the views of both parties, shall consider and make its decision in
private.

5.4.13 DECISION

The decision of the appeal panel shall be made in writing to the appellant and shall be copied
to the Trust’'s Case Manager such that it is received within 5 working days of the conclusion
of the hearing. The decision of the appeal panel is final and binding. There shall be no
correspondence on the decision of the panel except and unless clarification is required on
what has been decided (but not on the merits of the case), in which case it should be sought
in writing from the Chair of the appeal panel.
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5.4.14 ACTION FOLLOWING THE HEARING

Records must be kept, including a report detailing the capability issues, the practitioner’s
defence or mitigation, the action taken and the reasons for it. These records must be kept
confidential and retained in accordance with the capability procedure and the General Data
Protection Regulations and current national Data protection legislations. These records
need to be made available to those with a legitimate call upon them such as the practitioner,
the regulatory body or in response to a direction from an Employment Tribunal.

5.4.15 TERMINATION OF EMPLOYMENT WITH UNRESOLVED PERFORMANCE
ISSUES

Where a practitioner leaves employment before procedures have been completed, any
outstanding disciplinary investigation will be concluded and capability proceedings will be
completed where possible whatever the personal circumstances of the employee
concerned.

Where employment ends before investigation or proceedings have been concluded, every
reasonable effort will be made to ensure the former practitioner remains involved in the
process. If contact with the practitioner has been lost, the Trust will invite them to attend any
hearing by writing to both their last known home address and their registered address (the
two will often be the same). The Trust will make a judgement, based on the evidence
available, as to whether the allegations about the practitioner’s capability are upheld. If the
allegations are upheld, the Trust will take appropriate action, such as requesting the issue
of an alert letter and referral to the professional regulatory body, referral to the police, referral
to the Local Authority Designated Officer (LADO) and the Disclosure and Barring Service.

If an excluded practitioner or a practitioner facing capability proceedings becomes ill, they
will be subject to the Trust’s Sickness Absence Policy. The sickness absence procedures
take precedence over the capability procedures and the Trust will take reasonable steps to
give the practitioner time to recover and attend any hearing. Where the practitioner’s iliness
exceeds four weeks (or immediate if their absence is stress related) they must be referred
to the Occupational Health department. The Occupational Health department will advise the
Trust on the expected duration of the illness and any consequences it may have for the
capability process and will also be able to advise on the practitioner’s capacity for future
work, as a result of which the Trust may wish to consider retirement on health grounds. The
investigation should still be taken to a conclusion and the Trust form a judgement as to
whether the allegations are upheld.

If, in exceptional circumstances, a hearing proceeds in the absence of the practitioner for
reasons of ill-health, the practitioner will have the opportunity to submit written submissions
and/or have a representative attend in his/her absence.

Where a case involves allegations of abuse against a child, the guidance issued to the NHS
in September 2000, called “The Protection of Children Act 1999 — A Practical Guide to the
Act for all Organisations Working with Children” gives more detailed information. A copy can
be found on the Department of Health website (www.dh.gov.uk/PublicationsAndStatistics).

5.5 HANDLING CONCERNS ABOUT A PRACTITIONERS HEALTH
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A wide variety of health problems can have an impact on an individual’s clinical
performance. These conditions may arise spontaneously or be as a consequence of work
place factors such as stress.

The Trust’s key principle for dealing with individuals with health problems is that wherever
possible, and consistent with reasonable public protection, they should be treated,
rehabilitated or re-trained (for example if they cannot undertake exposure prone
procedures) and kept in employment rather than be lost from the NHS.

5.5.1 RETAINING THE SERVICES OF INDIVIDUALS WITH HEALTH PROBLEMS

Wherever possible the Trust will attempt to continue to employ individuals provided this
does not place patients or colleagues at risk. In particular, the Trust will consider the
following actions for staff with ill-health problems:

e sick leave for the practitioner (the practitioner to be contacted frequently on a
pastoral basis to stop them feeling isolated)

e remove the practitioner from certain duties

e re-assign them to a different area of work

e arrange re-training or adjustments to their working environment, with appropriate
advice from PPA and/or Health Education England, under the reasonable

adjustment provisions of the Equality Act 2010.

This is not an exhaustive list.

5.5.2 REASONABLE ADJUSTMENT

At all times the practitioner will be supported by the Trust and the Occupational Health
(OH) department which will ensure that the practitioner is offered every reasonable
resource available to get back to practice where appropriate. The Trust will consider what
reasonable adjustments could be made to their workplace or other arrangements, in line
with the Equality Act 2010. In particular, it will consider:

making adjustments to the premises

e re-allocating some of a disabled person’s duties to another
e transferring a practitioner to an existing vacancy

e altering a practitioner’s working hours or pattern of work

e assigning the practitioner to a different workplace

¢ allowing absence for rehabilitation, assessment or treatment
e providing additional training or re-training

e acquiring/modifying equipment

e modifying procedures for testing or assessment

e providing a reader or interpreter

e establishing mentoring arrangements.

In some cases retirement due to ill health may be necessary. Ill health retirement should
be approached in a reasonable and considerate manner. However, any issues relating to
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conduct or capability that have arisen will be resolved using the appropriate agreed
procedures.

5.5.3 HANDLING HEALTH ISSUES

Where there is an incident that points to a problem with the practitioner’s health, the
incident may need to be investigated to determine the underlying causes. If the report
recommends OH involvement, the nominated clinical manager, with the support of a HR
representative must immediately refer the practitioner to a qualified occupational physician
(usually a consultant) with the Occupational Health department.

PPA should be approached to offer advice on any situation and at any point where the
Trust is concerned about the health of a doctor or dentist. Even apparently simple or early
concerns should be referred as these are easier to deal with before they escalate.

The occupational physician should agree a course of action with the practitioner and send
his/her recommendations to the Medical Director and a meeting should be convened with a
HR Representative, the Medical Director or Case Manager, the practitioner and case worker
from OH to agree a timetable of action and rehabilitation (where appropriate). The
practitioner may wish to bring a support companion to these meetings. This could be another
employee of the NHS body, an official or representative of the British Medical Association
[or any other recognised trade union], British Dental Association or a defence organisation,
or work colleague, a friend, partner or spouse. The companion may be legally qualified but
they will not be acting in a legal capacity.

Confidentiality must be maintained by all parties at all times.

If a doctor or dentist’s ill health makes them a danger to patients and they do not recognise
that, or are not prepared to co-operate with measures to protect patients, then exclusion
from work and referral to the professional regulatory body must be considered, irrespective
of whether or not they have retired on the grounds of ill health.

In those cases where there is impairment of performance solely due to ill health,
disciplinary procedures will be considered only in the most exceptional of circumstances,
for example if the individual concerned refuses to co-operate with the Trust to resolve the
underlying situation, e.g. by repeatedly refusing a referral to OH or PPA.

There will be circumstances where an employee who is subject to disciplinary proceedings
puts forward a case, on health grounds, that the proceedings should be delayed, modified

or terminated. In such cases the Trust will refer the doctor or dentist to OH for assessment
as soon as possible. Unreasonable refusal to accept a referral to or to co-operate with, OH
under these circumstances may give separate grounds for pursuing disciplinary action.

Special Professional Panels (generally referred to as the “three wise men”) were set up
under circular HC(82)13. This part of the procedure replaces HC(82)13 which is cancelled.

6 TRAINING/SUPPORT

There are no specific training requirements in order to implement this policy.
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Maintaining High Professional Standards Training will be provided for medical managers.

The Trust will provide training for Case Managers and Investigators and guidance for
panel members.

The Trust will provide management resources to enable the effective execution of actions
advised in this policy and will provide employee relations training sessions for managers.

PPA provides a range of core services to NHS organisations such as advice, assessment
and intervention training courses and other expert services.

7 PROCESS FOR MONITORING COMPLIANCE

Element to be monitored

Number of cases being managed in accordance
with MHPS and/or Trust Disciplinary Policy and
Procedure.

Number of exclusions

Number of referrals made to PPA.

Number of referrals made to GMC/GDC.

Lead Chief People Officer

Medical Director
Tool HR medical and dental case log
Frequency Monthly

Reporting Arrangements

Medical Concerns Decision Making Group
Quarterly anonymised report to JLNC

Acting on
recommendations
and Lead(s)

The Chief People Officer, in conjunction with the
Medical Director, will be responsible for ensuring
that appropriate recommendations are acted upon
within reasonable time-frames.

Change in
practice and
lessons to be

Required changes in practice and lessons to be
shared will be identified and actioned within three
months. A lead member of the team will be

shared identified to take each change forward as
appropriate. Lessons will be shared with all the
relevant stake-holders.
8 EQUALITY
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The Dudley Group NHS Foundation Trust is committed to ensuring that, as far as is
reasonably practicable the way we provide services to the public and the way we treat our
staff reflects their individual needs and does not discriminate against individuals or groups
on any grounds. The aim of this policy is to ensure that no job applicant or employee
receives less favourable treatment because of their race, colour, nationality, ethnic or
national origin, or on the grounds of their age, gender, gender reassignment, marital
status, domestic circumstances, disability, HIV status, sexual orientation, religion, belief,
political affiliation or trade union membership, social or employment status or is
disadvantaged by conditions or requirements which are not justified by the job to be done.
This policy concerns all aspects of employment for existing staff and potential employee.

9 REFERENCES

¢ Maintaining High Professional Standards in the Modern NHS (MHPS), Department

of Health

e General Data Protection Regulations and current national Data Protection
Legislation.

e Managing Allegations against Staff Policy — The Dudley Group NHS Foundation
Trust

e Disciplinary Policy — The Dudley Group NHS Foundation Trust

e Trust Board Statement — Counter Fraud and Bribery — The Dudley Group NHS
Foundation Trust

e Conduct Policy - — The Dudley Group NHS Foundation Trust

e Sickness Absence Policy - — The Dudley Group NHS Foundation Trust

10 APPENDICES
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Appendix 1 — Terms of Reference Medical Concerns Decision Making Group

While statutory responsibilities in relation to the responsible officer regulations rest with the
responsible officer, their decisions can often be assisted by suitable discussions with others,
in terms both of supporting objectivity and usefulness.

Depending on the nature and scale of an organisation, arrangements for such discussions
can be formalised by way of establishing a suitable group, comprising relevantly skilled and
experienced colleagues.

The following terms of reference, which set out how the group will be constituted and its
function described,

1. Terms of Reference Purpose

The purpose of revalidation is to provide assurance to patients and the public that licensed
doctors are up to date and fit to practice. The Responsible Officer (RO) has a key role in
ensuring the effective implementation of the Responsible Officer Regulations in their
designated body.

An advisory group to support the role of the RO provides the opportunity for greater
calibration of decision-making and the involvement of lay members. The group will provide
input to the decision-making with regard to performance concerns about doctors,
employment processes and any other aspects relevant to the RO Regulations.

2. Key objectives

The advisory group will consider key items requiring decision-making to support the role of
the RO, including but not restricted to:

« Concerns regarding a doctor and the application of the organisation’s Management
of Conduct and Capability for Medical and Dental Staff Policy.

+ Complaints to the RO about appraisal, revalidation or performance concerns
processes

» Any other issues relevant to the role of the responsible officer

* Ensure that the well-being of the practitioner is considered at all points

» Ensure that the practitioner is kept informed at all stages of the process

* Ensure that the medical line manager is informed of the outcome

+ Compile a quarterly report to the Board of all doctors managed under MHPs
processes

« MCDMG is informed of the outcome of all cases by HR

Additional objectives may include:
* The provision of a forum where standards of medical practice are set and thresholds
for raising and acting on concerns are monitored for consistency, both internally and

externally

 The provision of a forum for discussing excellence in practice, encouraging
development and identifying career opportunities for individuals
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» The promotion of effective triangulation of information where there may be a number
of potential sources of intelligence about an individual

* The provision of support to the RO in the oversight of remediation of doctors
3. Membership
The advisory group includes:

* Medical Director/Responsible Officer
* Deputy Medical Directors

* HR Director/Lead

* Chiefs of Service

Additional members may be requested to join as required for specific items / advice as
required e.g. GMC Employer Liaison Advisor, Communications Lead, representative from a
Royal College, NHS Resolution, Occupational Health, Clinical Director or Clinical Service
Lead.

The chair will be the Medical Director/RO or deputy.
4. Quorum

A quorum will be three members from the above list including the chair for decisions to be
valid.

Process

The Advisory Group exists within a system in the organisation for compliance with the RO
Regulations. Although the RO holds the statutory responsibility for decisions gaining broader
input from a wider group may be beneficial in ensuring consideration of all relevant aspects.

The Advisory Group will meet weekly and on an ad hoc basis if required. Meetings may take
place using technology to avoid travelling where possible e.g. video or teleconferences.

Where urgent decisions are required additional meetings may be convened in a timely
manner.

Discussions will be held on any issues relevant to decisions to be made by the RO.

Brief notes will be made of the discussions and decisions reached. If the Medical
Director/RO is not present the key points from the meeting will be communicated to the RO
as soon as possible after the meeting to inform decision-making.

Documentation will be stored securely in a restricted folder. Any papers printed and used
during the meetings will be disposed of by confidential shredding following the meeting. A
summary of decisions and actions will be provided at the start of subsequent meetings to
update the group.

At the beginning of each case discussion members will be asked to disclose any conflict of
interest, if a conflict of interest becomes apparent at any time members are expected to
bring this to the group’s attention for a decision to be made whether to exclude them from
further discussions.
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The group will use the attached Risk Assessment Matrix to inform, support and to provide a
degree of objective backing to professional judgement. It is not a validated tool and does
not replace professional judgement. In addition the group will use the Just Culture Guide to
support their decision making.

All discussions by the group will be treated confidentially and not discussed further outside
the group except with express permission of the group.

For the purpose of calibration across designated bodies any relevant learning will be
considered for sharing anonymously with others through the RO network.

Product
The product following the discussions by the group will be a recommendation for the
responsible officer. The responsible officer will make decisions and determine actions based

on the group’s discussions and will feedback to the group at the next meeting.

Any learning identified through this process will be shared anonymously as appropriate e.g.
with other responsible officers.

5. Review of term of reference

The term of reference for the Medical Concerns Decision Making Group will be reviewed
annually by the Medical Director.
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Risk assessment matrix

Using this risk assessment matrix

1. Before looking at the matrix, consider the issue and form an opinion as to whether
the associated risk is low, medium or high using your professional judgement.

2. Only after you have done this, refer to the matrix.

I Consequence:

Use Sections A or D to determine the consequence score based on whether
the consequence listed can reasonably be viewed as having resulted from the
actions of the doctor. You should do this in terms of both the incident that has
occurred and the potential consequence should the same prompt occur again.
All events, actual or future, may have one consequence or several
consequences (e.g. affecting patient care, adverse publicity, etc.). The score
used to calculate the overall consequence is the row from which the highest
numerical score is achieved, whether considering the initial prompt or potential
future consequences.

il Likelihood:

Use Section B to determine the likelihood score. This is the chance that the
consequence described above will recur, or the frequency with which a similar
incident has occurred in the preceding 12 months, whichever gives the greater
score.

iii. Risk Score:

Section C. Multiply the consequence score with the likelihood score to obtain
the risk rating, which will be a score between 1 and 100. A score of 0-8 = low
risk, 10-18 = medium risk, 20-100 = high risk.

3. Compare the risk rating you arrived at in 1 above with the rating you reached in 2. If
they concur, accept the risk. If they do not, revisit both ratings until you are satisfied
that the risk is correct. If you cannot reconcile your professional judgement with the
score obtained using the matrix, you should discuss with others until you are satisfied
that the risk rating you are applying is that which is most appropriate to the
circumstances.

4. The matrix is designed to measure the risk associated with an incident, not an
individual. Once the incident risk is established, a further judgement is needed to
establish the extent to which the incident is attributable to the actions of an individual
and hence whether or not it should be regarded as a concern about medical practice.
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Section A Common consequences
(see Section D for other consequences)
Actual Severity = Concerns/Incidents/Complaints/Claims Potential Severity = Risk Assessments/Near Miss
2 4 6 10 20
Descriptor | Insignificant Minor Moderate Major Catastrophic
[ ] - - -
Moderate im_par:t on patient M?gglmps;: itrg;ai?l;:m
health, or impact lasts t or
Minor impact on patient health, longer than 28 days — ungirrggtr:a%ndeath
Impact on the o Minimal impact on patient or intervention/treatment patient recovered P
safety of No or trivial ) health_ requiring no required, resolves within one Staff distress or injury
patients, staff impact on intervention or treatment maonth _ . which prevents work for
; patient health Staff distress or injury
or public . - . . . A the foreseeable future.
- Staff distress or injury not Staff distress or injury requiring requiring time off work or
(physical No o trivial requiring time off work | time off work or light duties for | light duties for >35 d
psychological _ quiring time off worl ime off work or light duties far ight duties for ays All Never Events
harm) impact on staff 0-35 days with eventual recovery (Defined
elsewhere)
Maijor injuries/Dangerous
Occurrences reportable
under RIDDOR
MNon-compliance with widely
Unsatisfactory patient Unsatisfactory patient agreed national standards
experience relating to experience relating to attitude Totally unacceptable level
attitude or patient or patient expectations of care, Justified multiple formal or quality of
expectations of care where where the care has been complaints. Serious treatment/service, or
Little or no care has been within the outside normal local protocols mismanagement of care, o\f'e_rtly neglige_nt or
Quality/ patient normal surgery protocols long term effects malicious behaviour by
Complaints dissatisfaction Justified formal complaint member(s) of team
Justified formal complaint involving lack of appropriate Potentially criminal
peripheral to patient care clinical care, short term effects behaviour Probable or overt
criminal behaviour
Error of process — minimal Error of process with potential Legal Claim
potential for patient harm for patient harm
Ombudsman Inquiry
F:p:;sist: T}? g:g;:;:'g? Possible mmorénrw?gch of Minor breach of GMP Moderate breach of GMP Major breach of GMF’|
GMP
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Section B - Likelihood

1 2 3 4 5
% Chance of
recurrence of
consequence in 1-5% 6-25% 26-50% 51%-7T5% 76-100%
identified group
in next 12
maonths
Number of times
this has
happened in the 0-2 36 7-14 15-30 M+
last 12 months
Section C - Risk Score
Likelihood Consequence
2 4 6
1 2 4 6
2 4 8 12
3 6 12 18
4 8 16
5 10
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Section D — Less common consequences:

2 4 6 10 20
Descriptor | Insignificant Minor Moderate Major Catastrophic
Insignificant project Project in danger of not being

Objectives |

slippage

Minor project slippage

Serious overrun on project

delivered

Unable to deliver project

Projects Barely noticeable reduction Minor reclucnorj "N SCOPE | Reduction in scope or quality Failure to meet secondary Failure to meet primary
. i or quality L objectives
in scope or quality objectives
Threatened Loss /
. Interruption of service Loss / Interruption of ! . Loss / Interruption of service Loss / Interruption of service
Service | service Loss [ Interruption of service 4 hours 1o 2 davs More than 2 davs
Business Minimal or no impact on Up to 1 hour 1 to 4 hours ¥ Y

Interruption
Environmental

the environment including
contamination, not directly

Minor impact on the

Moderate impact on the

Major impact on the
environment including partial

Major impact on the
environment including full

Impact coming into contact with ) t environment | |
patients, staff or members environmen closure closure
of the public
Single breach in statutory Enforcement action Multiple brea;SeS in statutory
MNo or minimal impact or Breach of statutory duty Multiple breaches in statutory P v
g rosecution
Statutory duty/ breach of legislation reduced duty Complete system change
inspections guidance/statutory performance rating if Challenging external Improvement notices low P re yuired 9
guidance unresolved recommendations/ performance rating. Critical Zero pen‘oqnnance rafing
improvement notice report Severely critical report
Local media coverage — Mational media coverage with
short-term reduction in Local media coverage — long ; . - >3 days service well below
Adverse R bli fid i duction i bli Mational media coverage with b bli tati
Publicity / ~ Rumours public confidence erm reduction in public <3 days service well below reasonable public expectation.
R : Potential for public concern Element of public confidence . ) MP concemed (questions in
eputation . . reasonable public expectation
expectation not being the house)
met Total loss of public confidence
Finance . B,
including o obvious | smallloss < £50 - £500 £500 to £5000 £5000 to £50000 Over £50000
claims
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Appendix 2 - Risk Assessment Exclusion

Exclusion should only be considered when it is anticipated that an individual remaining at
work may cause a risk to patient care, members of staff or the investigation. Temporary
redeployment to an alternative role, restrictions on practice or increased supervision

should always be considered and if appropriate, put in place for the duration of the

investigation as an alternative.

This risk assessment tool is to be used prior to any decision being taken about whether to
exclude, redeploy or amend the duties of a practitioner. It should be completed by the
individual who has the authority to exclude with advice and support from a senior HR

practitioner.

The authority to exclude a member of staff is vested in:

e The Chief Executive and their deputy
¢ The Medical Director and their deputy
e The Chief People Officer and their depu

ty

Date:

Manager:

HR Practitioner:

Staff Member:

Department:

Issue/lncident:

Reported by:

Evidence obtained
prior to risk assessment

Risk Analysis (see table below for grading)

Risks Yes No Risk Risk Score
Likelihood (L) Consequence (LxC)
(C)

Harm to patients

Harm to employees

Harm to self

Harm to Trust

Risk of continued fraud

Risk to service provision

Risk to investigation process

Some other substantial reason
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Likelihood (L)
Consequence (C) 1-Rare 2 —Unlikely | 3 —Possible | 4 -Likely |5 - Almost
Certain
5 — Catastrophic 5 10
4 — Major 4 8 12
3 — Moderate 3 5 9 12
2 — Minor 2 4 6 8 10
1 — Negligible 1 2 3 4 5
|_| 1-3 low risk | | 4-6 medium risk |—| 8-12 high risk . 15-25 extreme risk |
Actions to be taken to reduce risk:
Risk Mitigation Action New Risk Rating

(following implementation of

mitigation action)

Decision on outcomes following risk analysis

Risk Options

Yes | No

Reason for Risk option

No requirement to take
action identified

Manage the risk and allow
staff member to remain
within their role under
close supervision

Reduce the risk and limit
duties and role under
supervision within the
same workplace

Transfer the risk and
redeploy the staff member
temporarily to alternative
employment within the
Trust

Avoid risk and exclude
staff member

Signed:

Date:
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Name & Job Title

Signed: Date:

Name of HR Practitioner:
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Appendix 3 — Impact Assessment Tool: overlapping Employee Relations processes

No processes should be delayed where, to do so would impact on patient and/or staff
safety.

This impact assessment tool is to be used prior to any decision being taken about whether
to temporarily suspend a process in order to deal with counter allegations. It should be
completed by the case manager with advice from Human Resources.

Current investigation details:

Counter allegation details:

Please complete the risk analysis below to ascertain whether the suspension of the current
investigation may have a detrimental impact on patient or staff safety.

Risk Analysis (see table below for grading)

Risks Yes No Risk Risk Score
Likelihood (L) Consequence (LxC)
(€)

Harm to patients

Harm to employees

Harm to self

Harm to Trust

Risk of continued fraud

Risk to service provision

Risk to investigation process

Some other substantial reason

Likelihood (L)
Consequence (C) 1-Rare 2 —Unlikely | 3 —Possible | 4 -Likely |5 - Almost
Certain
5 — Catastrophic 5 10
4 — Major 4 8 12
3 — Moderate 3 5 9 12
2 — Minor 2 4 6 8 10
1 — Negligible 1 2 3 4 5
| | 1-3 low risk | | 4-6 medium risk | | 8-12 high risk . 15-25 extreme risk |
Page 58 of 65

Management of Conduct and Capability Policy for Medical and Dental Staff Policy May 2024



Actions to be taken to reduce risk:

Decision on outcomes following risk analysis

Signed: Date:
Name & Job Title
Signed: Date:

Name of HR Practitioner:
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Appendix 4 — Summary of rights of a practitioner under the maintaining high
professional standards for medical and dental staff

If a practitioner is subject to formal action under the policy for Maintaining High Professional
Standards for Medical and Dental Staff, his/her rights (once formal action is initiated) are:

1. to be accompanied and/or represented from the outset, by an official or lay
representative of a professional organisation or defence organisation, a work
colleague or a friend, partner or spouse. Where any of the above is legally qualified
they will not be able to act in a legal capacity.

Sufficient time will be allowed for the representative or companion to offer advice and
prepare the case. The companion may be legally qualified but they will not be acting
in a legal capacity. Management will give the maximum assistance in securing
representation promptly so the matter can be resolved without unnecessary delay

2. to be advised of the details of the alleged misconduct in writing prior to the interview

3. to be told of the category of the alleged misconduct

4. entitlement to all information relating to the allegations

5. to be given on request a copy of any disciplinary action which is retained on the
employees’ personal file

6. to be reminded in writing of his/her right of appeal in matters classed as serious or
gross misconduct.

Any investigative report commissioned by the case manager remains the property of
the Trust. Summary of the findings and recommendations may be made available to
give the opportunity to modify actions/behaviours. Any documents may eventually be
disclosed in the event of a dispute being referred to in a court of law.

It should be noted that different rights apply in processes administered by other
agencies (for example the police and the counter fraud service). The procedures
operated by these agencies are governed by legislation over which the Trust has no
control.
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Appendix 5 Guidance/support for a practitioner when dealing with an issue

When a concern arises, share information about it with the doctor as soon as is practically
reasonable to do so — in person or by telephone, in preference to email. At the same time,
consider your timing — depending on the severity of the matter it may be more sensitive not
to inform a doctor about a new concern at 4:45pm on Friday, or immediately prior to their
going on annual leave.

Agree a suitable venue and mutually convenient time to meet and discuss it.

Before meeting, discuss with the doctor whether or not you meet one-to-one or with others
present in support. Consider the level of risk you have identified when considering this, and
the degree of engagement/insight that currently exists. For an issue of low concern and
where the doctor is fully engaged it would be common to meet without anyone else, whereas
for high concern issues it might be necessary for both you and the doctor to have support in
the form of a person to keep notes or other advisor, e.g. a colleague, defence organisation,
local medical organisation (LNC/LMC) or legal representative. If you have agreed to meet
alone, it is important to record this agreement in your agreed final notes of the meeting.

At the meeting, put aside time to meet with doctor and avoid interruptions. Arrange seating
S0 you can make eye contact. Take time to set the scene, with introductions, including clarity
on the role in which you are meeting the doctor.

Be polite and respectful, remain professional and avoid getting drawn in to arguments even
if the doctor becomes challenging, aggressive or challenges your personal integrity. Focus
on the facts. Explain how the information reached you, why you are concerned, any actual
or potential risks to patient safety.

Explain the shared duty on all parties to maintain a professional approach to responding to
the matter and working together to identify the cause and agree appropriate action. Refer to
the professional requirements outlined in Good Medical Practice.

Explain the role of the responsible officer with regard to their whole scope of work and ask
the doctor to confirm any other roles outside the organisation. You may need to make
contact with persons with governance responsibility for the doctor’'s practice in other
organisations where the doctor works or ask the doctor to share information as appropriate
with other places of work.

Try to understand how the doctor is feeling having had concerns raised about their practice.
Putting the incident/complaint/concern in context may be helpful. For example knowing that
the matter has a low level of risk or explaining the proportion of doctors that commonly
receive complaints or are involved in incidents may be helpful for the doctor.

Allow the doctor time to remember and describe their version of events.

Explore sensitively but explicitly with the doctor whether there may be any relevant health
Issues.

Explore sensitively but explicitly whether there need to be any amendments to the doctor’s
usual duties while the matter is being assessed. Make it plain that any action of this nature
will be based on an assessment of risk and that any exclusion from practice or amendment
to duties will only take place if absolutely necessary in the interests of patient safety. If duties
are being amended, take care to confirm that this is a neutral act and that the doctor
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understands and accepts this. Reassure them that this matter will be sensitively handled in
terms of confidentiality, with only those who need to know being informed of the minimum
necessary facts. If you feel adjustment of duties is necessary, including full removal from the
workplace, asking the doctor to voluntarily withdraw or amend their duties (if compatible with
local policy) may receive a more positive response than the imposition of restrictions to
practice. Ensure that there is clarity on exactly what has been agreed and document this.

Discuss with the doctor any requirements to inform patients/relatives in accordance with the
Duty of Candour Regulations.

Take notes of the meeting and send to the doctor afterwards and ask them to confirm their
agreement to the record. It may be helpful to provide a leaflet/guidance document for doctors
so they have reference to written information after the meeting.

Explain what the next steps are and ensure that there are arrangements in place to continue
to meet with and communicate with the doctor at regular intervals.

If a full investigation is required, explain how this will take place, who the investigator will be
(if known) and the terms of reference.

If during the discussion it is agreed that access to a mentor or coach may be helpful, provide
details of how the doctor can access this.
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Appendix 6 — Sample Terms of Reference for Formal Investigation

STRICTLY PRIVATE AND CONFIDENTIAL

TERMS OF REFERENCE FOR INVESTIGATION
REGARDING [INSERT NAME]

Case Investigator: [Insert name]
HR support: [Insert name]
Case Manager: [Insert name]
HR Support [Insert name]
Date: [Insert]
Target date on which [Insert]
investigation should be

completed

Target date on which [Insert]
Investigation Report should

be produced to Case

Manager:

1. Introduction

You are requested to act as case investigator in respect of serious allegations that have
been made against [Insert name].

[Insert name], will provide human resources and assistance and advice in respect of the
investigation.

You should carry out a full investigation into the issues of concern outlined below and
produce a full investigation report confirming the evidence, your findings in accordance with
Management of Professional Conduct and Capability for Medical and Dental Staff Policy
(Maintaining High Professional Standards in the Modern NHS).

As case manager | have carried out an initial assessment of the issues of concern. This is
an initial assessment and your investigation is not bound and should not be influenced by
my initial conclusions and your investigation must not be limited to this information alone.

2. Issues to be investigated

| would like you to fully investigate the following concerns in order to determine the facts in
relation to the concerns which have arisen and produce a full investigation report
confirming the evidence and your conclusions and appropriate findings in accordance with
MHPS:

(i) To ascertain if, ........
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3. Methodology

We suggest:

Interviews take should take place with relevant witnesses and any relevant documentation
relating to the issues to be investigated should be collated to establish the facts and to
enable a report in the findings.

As case investigator, you should collect written statements where possible, and if any
aspect of the investigation is not covered by a written witness statement you should
ensure that the oral evidence is fully set out in the Investigation report.

You must ensure the investigation is conducted confidentially and that breaches of
confidentiality are avoided as far as possible.

The case investigator has discretion as to how the investigation is carried out, but the
purpose of the investigation is to ascertain the facts in an unbiased way.

All relevant Trust protocols for risk management, incident reporting, drug errors and
maintaining of patient records should be considered by you, as case investigator.

Initial Witness identified:
Using your discretion, you should identify and interview any further relevant witnesses who
it becomes evident need to provide information in order to establish the facts.

Please produce a statement for each witness, signed, and again attach these as
appendices to the final investigation report.

4. Additional issues identified by the Case Investigator

Should you identify additional issues of concern outside of the issues identified at section 2
above you should inform me of these additional issues so that | can consider whether they
should be included in the investigation.

5. Outcome

You should produce a report which includes a written record of the investigation, setting
out the facts established by the investigation in respect of the issues to be investigated
(set out above) and which reports the investigation findings.

The investigation report should provide sufficient information to allow me, as case
manager to make a decision as to what further action, if any, should be taken. You should
not make a decision as to what action should be taken and should not set out any decision
in the investigation report.

Insert name [of case manager]
Title
[Insert date]
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Appendix 7 = Just Culture Guide

https://improvement.nhs.uk/resources/just-culture-quide/

NHS
A just culture guide

Supporting conslstent, constructhre and falr evaluatlon of the actlons of staff Imsolved In patlent safety Incidents

Thin quidh iuppari I sbosi  An imporienk pericf @ juri odiee s sbhvicmplein the Pl rois
whlaw ﬁururbr by iri i patiors 1l ¥ h w\ald‘\.ﬁﬂullh# Hmiﬂ;::’um Aok B [k artinrs guids i rcta
NF-PI:I“-!II " [— glﬁaﬁhwd?‘lpr&lbthﬂvh"wlr-pﬂd wbﬁgpﬂmmnmw Full
-'-dtnirghgmtm .""'Ld. - 1 pedmier HEand rerriguiion can Bty ihe uncdeilying cusm that nesd
rr\m:lpﬂrt'l.l&tf.mhnld-r.-rcu“ II\'.'I..'I Ird\:hrlrl-porl:asd L I!lmllrtllﬂhm‘“h* ia be acind onic echsc e vk of rodarem
wiicher ackion. :‘: u.rﬁinhrdhmih nd = A |mi nrhuglﬂnmhmldﬂu\g'adridm
Tha sctiare o riaffireabed in an e ident ko sot "T"“""""" rof viarhl wchend in s iz e can rsarigaicn, but e gde
wricrraticaly ba sxernined using this jur colivre brri ﬂm':T n:lﬂrghhd'l:ﬂfdﬁm:.nﬂﬁlnm mae informaiicn becanm
i canba sl H the iremigricn mtlcﬂ-rﬂt‘;n‘h e e T ey " g|-m"5.u.¢..m:3“mm.d
muggmet & concem sho wn indidual s ton. Tha guice ‘hhll"'lajl' Pwhwl gnlrr\ﬂl“rg ! + el palcyp
%.ﬂ i plan i d tz: ba coraichad Fasint « Ths galds can ooy baused 4o take oo action (or fakas
tar aciicn mccind w an ta uct) ihezagh the quide i w i, H b micrm wre
ircrichud riaff rary irweabend in an incident 1 by kb o mparmiely

'-':I start here - 1. deliberate harm test

sctian. This caukd imvohes: camiect b dmiary bochm, Ty F riuk,
| l4a police wrd dedgl \"'Jtl ol
reacled i l.nd-rdl'ldlww n:lwhg’prﬂrrhm rct prrieciad fom e
sction ol tha

ta W than anyintention to @usa harm? OH

w | Mo 0o to next quastion - Q2. health test

d Felon d mit b ot werk quidance, Wit
2a ara thars Indications of substancs abuss? o sl rmced i urchrstand F mi n ke
rcagrind ard k] saler.
2zh. Mra thera Indications of physical 1l hazlth? 0 P b M:- hdzﬂ-ﬂmm- - werk,
2. Ara thare Indicatiors of mental 1l health? 42 urcerstarc  hustth s coukd b b farciackb ik

w | If Mo to all go to next question - §3. foresight test

Za A there agreed protooolsiaccapted practics In plac

that apply to tha aconfomission In quastlon? Reconmandation: m*ﬁwruwhuﬂ::. b
3h. Were the protocclsfacepted practios workable 0 i ‘:?‘“*""P’““"m‘"ﬁ'mmm“w“

and In routing use?
3. Md tha Indiwidual knowingly dapart from thesa protocals?

- I If Yes to all go to next question - Q4. substitution test

da Ara thars Indicatiors that other Indivduals from the same ; T
mramﬂﬁmpﬂmhlnmﬂim:rﬂ qualtfications, . B e s h“::::- "

In tha sama way In similar cimoumstan e? L i:'uhn firis. Thasa actizra ke, but nct b berited 1,
4h. Was tha Individual missed out whan relevant training 0 *"'"“ﬂ

wias prowided o thelr paar group?

4. Hd more sanlor membars of the tsam fall to provide
supardsion that nomally should ba provided?

'-':I if Mo to all go to next question - 5. mitigating crcumstances

Recnmnsrdation: Action direcied aiihe ircdvidual reap rot be sprop i
Sa Wara thars ary significant mitigating cirumstanc as? 0 Yok cuganitiona quiarce, whach & kb 2 ik i P svis £

dacpea of mi igaticn Hgatian
1Md|ﬂﬂhﬂr$m&dhim«?—ﬁkfmhum

E Id-g-Mh:L -:I : ml' rrghhﬂmﬂl:d-“hl mm..:;.mg, ard Tha patirs
nia, = nEm = | ¥ docipd iy
:.F‘-:::I:hrtmdwi’:mﬂhdﬂ; M:hll:l\:::rlmhhpml“iqfwiumphm. '
|l'mﬂ“mt.lili.lt Bl ori i b weztk ol Fyobencr Jaras Bamicn srd dha Maiicral Faiienk Ssfeiy Sogercys incideri: Deciion Tren
Supportad by Ve

S5 avma @BMA Qoo @ o e § M $o . oy (T

NHS5 England and NHS Improvemant

¢

Page 65 of 65
Management of Conduct and Capability Policy for Medical and Dental Staff Policy May 2024



	062024-000938
	MHPs policy



